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TPHIS came before the coart upon a rule to (hew caufe A bailiff, in 

why the defendant (hould not be dtlcharged out of the 

cuflody of die Warden of the Fleet i upon the ground of his proctfs, 

, , , , * , / \ m i 1 may break 

having been illegally arrehtd; that is, “ that tne Uincer broke open the 

“ into the apartment of the hot-.fe where he lodged” and 

which he had rented hy tiie year, for the fpnee of eight and j.sutment, 

twenty years before. The breaking open the doer was pofitively gained 6 ^ 

fvvoris to on the part of the di fondant, and as pofitively denied paaccahle 

by tl-.e officer ; who fwore-, that the door was open,and that having t j, t outrr 

got his thigh in, a ftruggle enfued, in which, after a time, he lh6 

prevailed, and then am lied the defendant. The entrance of 

the officer into the houl'e was at the cuter door, and was admitted 

on all hands to have been peaceable and legal. 

Mr. Wallace, Mr. Bearer:ft, Mr. T. Com:per, and Mr. Buller 
five wed caufc, 

Firjl, It is neceflary upon an application of this kind, for the 
defendant to make out a clear cafe, and to entitle himfclf to the 
tlifcharge he claims beyond all controveify or doubt. But here, 
the evidence is i'o contradictory as to leave him no cafe in point 
of fa£l; and if it did, the law is again!! him ; which introduces 
the fecond and the principal quell ion in the caufe, ** Whether 
“ this lodging was the dwclling-houfe of the defendant, or 
** not ?” 

The cafes upon burglary are material to the difeuffion of this 
queftion. 
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44 Law.” If fo, the officer had no right to break open this 
* apartment in execution of mcfne procefs. - 

As to the abufe of the procefs being no ground for difcharging 
the Defendant, it was anfwered, that in all cafes of privilege, 
the party arrcfted is not left to feek his remedy by adlion ,• but 
the court does that which is the fubftantial Juftice of the cafe, 
and places the Party in the fame fituation as if there had been 
no abufe, or irregularity in the procefs;, and ex parte Wilfott , 1 
Atkyns 152. was cited: Wilfott becoming bankrupt, a commiffion 
blued ; after which he was at refled at the fuit of the petitioning 
creditor; and being in cuflody, was charged with another a£tion 
at the fuit of one Wafs. Upon petition to the Chancellor to 
be difcharged out of cuflody upon both nftions. Lord Handwieke 
faid, “ Even at law where there is ah irregular arrefl, and an 
44 advantage is taken of the irregularity to charge the party in 
** cuflody at the fuit of another perfon, the court of law will 
11 difeharge him from both: and ordered the bankrupt to be 
44 difcharged accordingly.” 

Lord Mansfield faid, he had not much doubt at prefent, 
but it might be proper to look into the cafes, and alfo into 
fome that had not been cited. Curia advifare vult. 

Afterwards, on Tkurfday 27th January 1774, Lord Itlansfield 
delivered the opinion of,the court as fellows: 

This is an application on the part of General Gattfel to be 
difcharged out of cuflody on the following ground. That the 
procefs ifl'ucd s:gainfl him by this court has been abufed, and 
his perfon illegally arretled; for that the officer broke open the 
door of his apartment which by law he could not do: therefore 
the court ought to difeharge him, and put him in the fame 
condition as before the arrefl. 

To this charge three defences are ftt up on the part of the 
plaintiff in the adlion ami of the officer complained agninft* 
The jir/I is, that in fadt the door was ml broken open; but was 
previoufly open : and the officer having get part of his body, that 
is to fay, his thigh in, after a ftruggle to get in the reft, in which 
he prev iled, arrcfted the defendant. The feeotid, which goes 
to a denial of the whole ground of the application, is this; 
44 Tint the door which was broken open, the officer had a right to 
44 break open, due notice having been announced, and a refufal 
44 given.” M he third is, that fuppofing Mr. Gattfel founded in 
his application, as to the mode of the arrefl being illegal; yet 

hit 
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his remedy is by ailion of trefpafs for breaking open the door, or 1774, 
by the more fummary mode of attachment againd the officer ) ■ —■— 

nevcrthelefs, that the fuppofed. trefpafs upon his perfon is legal, 
for that the officer had a right to arreft him, ( 

Thefe are the three defences; and as to the firfly there is fo 
great a contrariety of evidence, that there mud be falfe fwearing. 

I doubt therefore where the truth lies: and fuppofing the fait 
contended for on the part of the plaintifPin the a£lion to be true, 

I doubt as to the confequence: that is, if an a&ual breaking open 
of the door were illegal, 1 doubt as to the law, where a door being 
partly open is Jhut by the perfon who is within, againd the of¬ 
ficer who is draggling to get entrance. I doubt both as to the 
fact and the couicqucnce ; and therefore lay that entirely out of 
the cafe. 

The fecend ground of defence and which makes the next quef* 
tion in this cafe is. Whether this door might be lawfully broken 
open in execution of mefne procefs? And as to that, the cafe 
is this. Mr. Mayo was owner of this houfe, in which General 
Ganfel had at the time in qu'.dion, and for«a long time before, 
taken-the fird floor .which confided of two rooms, each of which 
had a door that opened upon the dnircafc; he had likcwife up 
two pair of dairs, two rooms, each of which had a door that 
opened in the fame manner: he had the ufe of the kitchen be¬ 
tides, and he rented thefe feveral apartments as a lodger fromjear 
to year, though that circumdance makes no difference. Mr, 

Mayo lived in the houfe; and, which is the material part of the 
cafe, there is but one outer door to the houfe; at which Mr, 

Mayo enters to go to his apartment, and Mr. Ganfel to go to 
his. This is a fail concerning which there is no ccntroverfy, 

Mr. Ganfel was up two pair of dairs in his bed-chamber, and as 
he fays, the door was locked ; and that after nbtice the officers 
broke it open ; though nothing turns upon the notice or mode of 
breaking. The quediou is, “ Whether by law this .door could 
** be broken open. 

I Ihould fird date however, that the outer door of the houfe 
was qpen t and that the officers entered there legally. The 
• queilion therefore turns upon the fubfequent breaking open of 
the bed-chamber door. 

The books talk of the privilege of a maifton-houfe and of 
the privilege of the door of it, which cannot be broken open, 
whole quedion will therefore turn upon the extent of that 

P 3 whiph 
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l *774. which is called privilege* Now this rule of privilege, arifing 
11 " from a found maxim of policy, is no privilege of a debtor properly 

mttfitt fpeaking who abfcmds from juflice in avoidance of legal procefs | 
Gak«si» jj Ut ; 8 annex ed to the looufe and door (to which door i forbear 
at prcfent to give any particular epithet) for the protcFlion of a 
man and his family. It is therefore by confequcnce only, that 
the privilege is a protection to fuch a perfon, and not for his own 
fake. The found maxim of policy is this', “ that a greater evil 
** Jbould be avoided for a left, and that a lefs gced Jhon/d give way 
** to a greater.” The enter door therefore or windrw of a man's 
houfe, fays the law, (hall not be broken open hv procefs. This 
has bten long and well underflood. The ground of it is this ; 
that otherwife the confequcnces would he fatal: for it would 
leave the family ‘within, naked and expofvd to thieves and 
robbers. It is much better therefore, fays the law, that you 
fhould wait for another opportunity, than do an a£t of violence, 
which may probably be attended with fuch d-mgvious cor.fe- 
quences. But as this is a maxim of law in rifprcl of political 
lattice, and makes ho part of the privilege of a debtor himfdf, 
it is fo be taken Jlriclly , and not to be extended by any equitable 
analogous interpretation. 

The oldeft cafe to be found in the books takes notice 
of this privilege and warrants it, and upon which authority it 
was allowed at all, is a cafe in the year-book 18 Ed. 4. page 4. 
pi. 19. “ There, an aClion of trefpafs was brought for breaking 

“ the cuter door in execution of a firi facias. The court held, 
** that trefpafs would lie, for the oificer fliall not break open an 
“ outer door to execute his procefs: but when the officer had 
?* fo got in, he broke open a trunk , and took out the goods that 
“ were in it; in refpefl of which they held, that trefpafs would 
** not lie i for he had a right to break the trunk, and take tiie 
“ goods.” I quote this cafe not to imply that 1 fhould per¬ 
haps have been of the fame opinion myfelf in a cafe of the firfl 
impreffion; but to fhew, that the rule of privilege is taken moft 
rigidly. Afterwards, in Semnines cafe, 5 Co. Mich. 2 Jac. 
page 93. tbef fame ftri£k do&rine was held, namely, « that 
“ breaking open the outer door was a trefpafs, but that taking 
“ away the gopds was lawful.” In Telverton, Mich. 44. El. 29. 
which was the fame cafe, Popham doubted whether even the 
outer door was privileged, becaufe it would be a hindrance to 
juflice; but afterwards, in Mich. 2 Jac. j Co..92. b. 93. a. 

H the 
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* 

the whole .court held* « that the outer door ought not to be 1794. 

<* broken open”-, and grounded their opinion upon the fingle au- . ~ 

thority of 18 2 ?</. 4. p. 4. //. 19. before quoted. You fee 
from hence with what rigour the privilege ha3 been conftrued °* m1, 
in the oldeft cafes. 

But no cafe or dictum has been cited at the bar, nor indeed 
did there ever exift a cafe, which intimated a doubt whether an 
inner door might not be broken open. In Hob. 62. and 263. 
among other outrageous things the bailiff broke open a chamber 
door, having entered legally at the outer door; but fuch breaking 
was held lawful, the firft entrance at the outer door which was 
open, having been legal ; and yet the latter was a very harfh 
cafe, for they broke in when the man and his wife were in bed, 
and behaved with great violence and outrage. But I lay ftrefs on 
this to (hew how JirlHh the privilege has been underftood, when 
the outer door or 1 viiuh-w is fecure, and when the entrance has 
not been forcible through either of them, fo as to lay open the 
houfe and its inhabitants to infult and violence from without; 
but on the contrary has been quiet and peaceable. In addition 
to thefe authorities, I recoiled a note of a cafe lately determined, 
which fays, “ an inner door has no proteclion at all.” It was the 
cafe of Ajlley and Pindar , and was heard in the year 1760, Mich. 

1 Geo. 3. There, all the other charges againft the bailiffs were 
anfwtred, except breaking the inner door, which was accom¬ 
panied with fuch violence, that the door fell, and the officer 
with it into the room: but all the court were of opinion,, that 
the officers having lawfully entered at the outer door, might 
break open the inner to execute the duty of their office. Befides 
th-'fc cafes, and in conformity to the principles upon which they 
have gone, i mall cite a very fcnfible and material diftiuction 
from a book in my hands, which is Fofter C. L. title Homicide , 
c. 8. feel. 20. which is this. «* The rule that every man’s houfe 
“ is his caftle, when applied to arreitson legal procefs, has been 
** carried as far as political juflice will warrant, ancPperhaps 
further than in the fcale of reafon and found policy they will 
“ warrant. But in cafes of life we mull adhere to rules well 
“ known and eflablifhed. But this rule is not one of thofe 
that will admit of any cxteti/ion. It muff, therefore, as I have 
“ before hinted, be confined to the breach of windows and of 
“ outer doors intended for the fecurity of the houfe againft 
** perfons from without, endeavouring to break in,** 

8-4 ThU 
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This brings the queftion to this point, “ Whether this was 
** the outer door to the houfe of the defendant ? for the law, we 
** have feen,, does not privilege an inner door." 

It has been faid, that this louring is an houfe, and has an 
outer door; and it has been likened to the calc of chambers ill the 
inns of court and in colleges, which have each an outer deor that 
opens, like the door in qutiliou, upon the common flaircafe, and 
which, in cafes of burglary, have been held to be the houics of 
the refpe£live occupiers. The fact is, that from the nature of 
thole buildings, they are all a i f acral houfe and have fparate 
cuter doors which are the extremity of obftnuftion ; hccaufe the 
Jlalrcafe is no outer door. Again, they are enjoyed as iVparatt pro¬ 
perty : In Lincoln's-Inn, they have i'cpuiate elhr.es of inherit¬ 
ance; i:t the others, they have cllatcs for life, am! in colleges as 
long as they refute. if that which was one houfe origin.* iiy 

comes to be divided into fcpar.ao tenements, and there is a dif- 
tincl cuter door to each, they will be ieparatu Louies, as 
Nenvccjlle-hsufe. * 

The diflin£tion therefore can only be between feveral outer 
doors, and one outer door. 

How far Lord Ilale meant to carry his opinion in the paffage 
that has been cited, it is difficult to fay. Where a burglary is 
committed in the apartments of one who lodges in a houfe, the 
circumflance of the owner*s living in it, orhis occupying only 
a fhop or cellar in which he docs net Jlu'f), n*uk*.s a very material 
difference as to the form cf the indictment 4 fur in the latter cafe 
the ledger has the cater door entirely to himfclf ; and the burglary 
in fueh cafe, mult be laid to be in the houfe of the lodger ; but 
it is otberwife in the former cafe, for there it mud be laid to be in 
the houfe of the owner. And notwithllanding the greatnefs of 
Lord Hah\ authority, it appears not cle.irly expreffed, or perhaps 
not fully confitiered; at all events, we mult not determine upon 
a fingle and uncertain dicluin, again!! the many late and politive 
cafes, founded on the oldcft deciiious and moll ellablillicd 
principles. 

But, if there were nothing more to confute the do£trine which 
has exhaufted ,fo much learning and ingenuity in fupport of it, 
the abfurdity of the propofition Would of itfelf be fufiicient. 
And it is ttys, that whereas the greatcjl houfe in London has 
but one outer door *• this gentleman having four rooms in one 
houfe, Hi all have four diliinlt outer doors. If any of them could 

be 
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be fa*ul to be an outer door, it muft be the door of the lower 1774. 

rooms; but the truth is, they are all inner doors. ■ ..— 

Therefore we are all mod clearly of opinion, that by law, 
this door was legally broken open. Can***# 

With regard to the point of relief, in cafe the arreft had beep 
illegal, I give no opinion ; though I think it would depend upon 
the behaviour of the party applying. It $> poffiblc a perfon 
might come to aik that relief, under circumdances of fuch 
grofs milbehaviour as might induce the court to refufe* it. 

Though the court, where a perfon is arreded who has been at¬ 
tending its procefs, will interpofe, not only by punifhing the 
officer, but by diicharging the prifoner out of cudody ; yet cafes 
of this fort arc always matters of diferetion with the court under 
their particular circumdances.—But it is not neceffary here to 
enter into that point j as «•-’ arc all clearly of opinion that Ge» 
neral Gan/el was legally arreded ; and, therefore, ought not to be 
difeharged. 

Per cur. Rule difeharged. 


Moorf. verfus Mag rath. 


of B. R. 


7utjday t 

fa. in. 

in Ireland in an eje£t- One by 

deed in een- 


Tj'RROR upon a judgment 

nient brought for certain lands in the county of Rofcommon : 

1, not guilty. Upon the trial the jury found a fpecial verdidl Aw and 


Plea, 


afftflim to 
h:s name. 


in fubrtanct as follows 

“ That Alichael Aloore being feifed in fee of an undivided &*• 
“ moiety of certain lands in the county of Afayo, and alfo of an tling the 
“ undivided moiety of certain other lands in King’s County , both 
“ in right of his wife; and being likewife feifed of certain tinofhis 
lands, &c. in the county of Rofcommon , for which the eje£l- bndi^f. 
** ment was brought, and of other lands in the counties of Clare thcrtiuafnr 

** and Galway ; all which latter were his paternal eftate, exe- g ams the 
« 


« 


cuted a deed, bearing date the 2d of OElober 1 742, as fol- lai< ? 

lOWS : - ties , parti 

“ This indenture tripartite, &c. between Michael Moore of feribing* 1 *- 
** Cloncoran in the county of Rofcommon Efq; of the one part, 

“ and Robert Dillon oL&c. of the 2d part, and Rofs Mahon, of, ** 

“ &c. of the 3d part J^WitneHeth, that the faid AlichaelMoore. “ nf ? 

- . beredita- 

nunts m the kingdom r>f Ireland : Habendum the faid undivided nuietiet before granted, together with uO 
othet bit tfiatt in the kingdom of Ireland, to A. to tlie fevcral ufes thereinafter declared , and for n» ether 
tfe nobat jit ver 5 and then declare, the ujet of the undivided mtUti ei enlj. Per Cur. held that the 
grantor did not intrnd to pafs any lands but the undivided moieties, adly, Suppofing tlie fweeo. 
i»g claufe did exend to any oiler lands, yet no uje being declared of them, they defeend to tit* heir 
ft law. 

v for 
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*774* u And in confederation of the natural love and affection which 

--- he hath to his name, blood , and family and for fettling and fe- 

wrfut ** curing the one undivided moieties of the manors, caftles, towns, 
'Magbath. « lands, tenements, and hereditaments hereinafter mentioned, 
“ in his name, blood, and family, fubjecl ?w ;:.e payment of his 
** debts, £sV. and in confideratioii oi five UiiUi .gs to him by the 
“ faid Robert DilltHt in hand paid, 5 sV. he the faid Michael 
** Moore hath granted, &c. and by thefe prefects iioth 
“ grant, (jfc. the one undivided moieties of all that and tbofe 
«* the manors, caftles, towns, lands, tenements, and heredita- 
** ments following, that is to fav,—Here the deed d'-feribes 
every part and parcel of the undivided moiety in the county of 
Mayo. ** As alfo all that," — Here the deed as minutely 
deferibes the undivided moiety in King's County : and proceeds 
as follows. “ Together with all other the faid Michael Moore's 
lands, tenemer.ts and hereditaments in the kingdom of Ireland. 
“ To have and to hold the faid undivided moieties of the faid 
** manors, caftles, towns, lands, tenements and premifes, herein 
** before granted, or intended to be granted, w itli their and every 
** of their rights, members and appurtenances, together with all 
** other the faid Michael Moore's fate in the king Join of Ireland , 
<* unto the faid Robert Dillon and his heirs, to thefeveral ujes, 
** intents and purpofes herein after declared , limited, and appoint- 
«* ed, and to and for no ether ufe , intent or purpofc whatsoever; 
** that is to fay, as for and concerning the one undivided moiety 
** of the faid lands and premifles lying and being in the county of 
“ Mayo , to the ufe and behoof of the faid Michael Moore and 
« his heirs for the payment of debts, remainder to himfelf in 
** tail, remainder to Garret Moore for life, remainder to the 
•* firlt and other Tons of Garret Moore in Uriel fetllemcnt, re- 
«« mainder to fourteen perfons of the name of Moore , his brothers 
«« and couflns fucceifivdy in tail-male remainder to his own 
“ right heirs.” The like ufes are repeated and declared refpeftiug 
the undivided moiety in King's County , except that a term of 
500 years is given to Rofs Mahon for the purpofe of fecuring a 
jointure of 200 /. a year, to Francis Moore his wife } and to 
raife the fum of 1500/. for his daughtersportions. 

“ That on the 25th of March 1743, MMrael Moore died leaving 
“ Mary Moore , now Mary Concannon , one of the lefiurs of the: 
** plaintiff in eje£lment, and Francis Moore , his co-heirs at law. 

‘L^hatin Trinity term 1755, Garrett levied a fine and fuffered 
** a^JCcovery of the Rofcommon etlate to himfelf in fee; and die 4 

« on 
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« on the 4th of February 1767, without iffue: Upon his 1774* 

« death, Edmond Moore entered ; and by leafe and releafe, 28th — * * 

« and 29th of June 1768, conveyed the premilfcs to Luke Billon, 

« to the ufe of himfelf in tail-male; remainder to John Moore Mag * at * 1 - 
«« for life, remainder to his firft and other fons in drift fettle- 
«* ment. That John being in the French fervice, was by. 

«« decree in the Exchequer , held to be difabled under' ftatute 
«« 19 Geo. 2. to hold the laid ell ate, and his intereft was decreed 
« to William Biggen the firft informer, who affigned the fame 

to Garret .the defendant in ejcftment, who entered on the 12th • 

“ of April 1771.” 

Upon this fpecial verdift, the court of King's Bench in Ireland 
gave judgment for the plaintiff; which was entered upon the 
record as follows: “ Therefore, it is confidered that the faid 
** John Magratk do recover ngainft the faid Garret Moore his 
“ faid lever;: 1 n-rms yet, Ifc. in the faul demifed premillls,” ifc. 

For the plaintiff in error, Obj. ift. It is not dated upon the 
record that the defendant is guilty: therefore there is no 
verdift, and confequently there can be no judgment.— Refp. 

In fubftance, the defendant is found guilty: for it is im¬ 
plied, in faying, “ that the plaintiff (hall recover the pre- 
“ midis the judgment therefore is merely informal, and may 
be amended. 

Obj. 2dty. The plaintiff has no right to recover ; for it was 
clearly the intention of the donor to include, under the general 
fweeping claufe in the deed, the whole of his eftates in Ireland 
not before difpofed of, and to fettle them to the fame ufes as he 
had declared refpefting the two undivided moieties.— Refp. His 
intention was only to fettle the undivided moieties, and the pre¬ 
amble takes notice of nothing elfe ; therefore, if the intention is. 
to govern, the lands in quellion did not pafs by the fweeping 
claufe. But fuppofing they did, no ufe is declared of them: 

Therefore they refult to the donor; and confequently the 
lefiors of the plaintiff are well entitled. Strong verfus Teat, 

2 Bur. 912. 

Lord Mansfield. I am very clear. It might be plainer with 
the deed: but, withou^ feeing the deed, it is plain, enough. 

This gentleman was feifed of an eftate in right of his wife, 
which confided of an undivided moiety of lands in the county of 
Mayo, and of another undivided moiety of lands in King's County: 

He was like wife feifed of a paternal eftate in thtee other counties; 

and 
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and his feat and refidence, at the time of making the deed in 
queftion, was upon his paternal eflate, the lands in difpute. 

Two queftions arife; and ’ the determination of either is 
fufficient. k* 

1 ft, Whether upon the true conftru£iion of this deed the donor 
has fettled his paternal eflate ? If he has, that has conveyed it 
to Mr. Dillon. 

2dly, Whether he has declared any ufe. of it ? If he has not, 
it mufl refult to himfelf: for the dedarat^fifc being that the eflate 
fhould be to fuch nfes as were declared, and no other, unlefs he 
has declared feme ufc, there is no difpof.il of it: and in order to 
d : fmhcrit an heir at law, a man mull give his eflate to fame- 
body elfe. 

"With refne& to the firft point, it flrikes mr very ftrongly, that 
being feifed of a paternal etiate, and an <.'e in ri.-ht <f his 
wife, it was real' •nahle i.e fisould not fettle both ; and 1 b-licve 
there was feme private motive fer his fettling the one in pre¬ 
ference to the other •, but not feeii g the deed we |.re at a lofs. 

I am of opinion that he nevir had an i 1 of conveying any 
part of tiieie lands by the deed of 1 7 j;, though, by ti t blunder 
of the drawer, he may have ufed words that might extend to 
them. 

The deed begins with the preamble ufua: in all fut lenient*} 
that is, by reciting what it is that the grantor intend, t > do ; ;>nd 
that, like the preamble to an act of pari: imem, is t;.e *0, to what 
comes afterward;'. Nov. the preamble docs not mention a word 
of his paternal ell ate : whereas, if it had lien his intention to 
fettle that, would he not have added after the word “ moieties’* 
words to the effect following, and alfo all oth-.r hit, lands, \sfc. in 
the kingdom of Ireland P It is fearer ly pofhblu, if he had an idea 
of including his paternal eflate in the futlcment, that he fhouid 
recite his intention of fettling the one, and he totally filent as to 
the other. Again the deed goes on, with much tautology, to 
deferibe every part of each of the undivided moieties, molt mi¬ 
nutely and particularly: "Would he do that, with an intention of 
paifing his paternal eftate by the fame deed, and make no dc- 
feription of it at all ? It is very common to put in a fweeping 
claufe ; and the ufe and object of it in general is, to guard 
againfl any accidental omiflion: but in fuch cafes, it is meant to 
refer to eftates or things of the fame nature and defeription with 
thofe that have been already mentioned. I am therefore of 

13 opiniqn 
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opinion from the words of the preamble, that the donor did 
not intend to include his paternal cltate: and it is more than 
probable that the drawer by miflake omitted inferting the two 
- counties before the words “ in the kingdom of Ireland 

The fecund queftion is, ** Whether any ufe is declared of the 
« fweeping claufe ?” 

Now though he lias minutely deferibed the ufes of the un* 
divided moieties, he certainly lias not declared any one ufe or 
limitation of the fweeping claufe. This circumflance alone 
is a ftrong argument in favour of the conftru£tion which the 
court inclines to upon the firtt point, liut nothing can be fo 
clear, as that this eftate mult rcfult to the heir, fince no ufe is 
declared of it. 

Mr. Jultice AJlon, M. Jullice Wilks, and Mr. Juftice AJb- 
hurjl concurred. 

Per Cur. judgment affirmed. 


Rex vet fas Genge. 

i 'T*HE defendant was indicted, fur that he at a court leet, 
hulden in and fur rhe hundred of Whitchurch in the 
county of Dor ft, was, by the jury of the court, elected con- 
liable of the hundred; that he was a refiant and liable to ferve 
the office, and had notice ( f his election ; that the fteward cer¬ 
tified in writing to all julliccs, CY. that the defendant was elected 
conftable } but was riot prefeut nor was f .vorn ; and that the 
defendant afterwards was fummotud to appear before a jullice 
of peace to take the oath of office, but he had refufed to be 
fworn into, or to execute the office. The defendant pleaded the 
general illue; and the indi£lmcnt was tried at the hifl nfiizes at 
Dcrcht/kr, when the jury found a fpecial verdict. Hating in 
fubftance as follows: 

* 1 hat Jr ern time suhereef the memory of man Teas rot t3 the 
contrary , there had been and was a court 'Let, within and 
for the hundred of Whitchurch. That at fuch court lest, two 
perfons being ref ants within the hundred, from time whereof 
the memory of man is not to the contrary, have, by the jury 
fworn at fuch court leet, been annually chol'cn to ferve the 
office of co’JutHet of the fa id hundred. —That the manor of 
Wooiion Abbots extends into and comprehends two ty things and 
no more j one of which ty tilings, from time whereof the memory 
of mart- is- not tc the contrary , hath been and is within the hun¬ 
dred 


u 
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dred of Whitchurch j the other within and parcel of another hurt* 
dredi—That, from time whereof the memory of man is not to 
the contrary, there hath been and is a court leet within the 
j&»bb. manor of Wootton Abbots , at which ‘court, the refiants within 
the faid two tythings from time whereof, &c. have done fuit 
and fervice, and have been chofen tything-men of the faid ty- 
things. That there have bet n, time out of enind, and yet are eigh¬ 
teen other tythings, within the faid hundred j and the refiants of 
thofe tythings, from time whereof, <Ac. have dune fuit and fervice 
-at the court leet of the hundred ; and ferved as jurymen there, 
and been eligible , elected, and ferved as coiflables of the hundred : 
And that for twelve of the faid eighteen tythings, refiants therein 
from time whereof, £sV. have annually been chofen in the court 
leet of the hundred to be tything-men.—That by ancient cujlom 
the refiants of the tything of Wootton Abbots have been chofen 
and ferved as jurymen in the leet of the hundred ; and have been 
eleBed by the jury of the court-leet of the .hundred to be conjl.ibles 
■ of the hundred , and have by fuch ancient cujlom ferved a» fuch. 
That the defendant at a court leet holden, EsV. for the hundred, 
was ele&ed conftablc of the hundred , but not being prefent, the 
Jieward made his certificate, &c. &c. prout the indi&ment.’ 
The queilion, for the opinion of the court upon this fpecial ver- 
di&, was, whether the defendant was exempt from ferving the 
office of conjlable of the hundred of Whitchurch by reafon of his 
then being a refiant , and an itihabitant of and within the tything 
of Wootton Abbots , being a private leet within the leet of the 
hundred of Whitchurch ? 

. This cafe was firft argued in lad Michaelmas term, by Mr. 
Serjeant Davy for the profecutor, and Mr. Serjeant Burland for 
the defendant: And again this term, by Mr. Dunning for the 
profecutor, and Mr. Serjeant Glynn for the defendant. 

For the profecutor it was argued, that the defendant was not 
exempt. The offices of tythingman and conftablc are not 
incompatible •, becaufe the duty of both is the fame, only the 
former is circumfcribed within narrower limits; and in this 
cafe, the one jurifdi&ion is within the other. As to the ob¬ 
jection that no man is obliged to do fuit at two leets, the obli¬ 
gation on the defendant to do fuit as tythingman one day in a 
year, might be an cxcufe for his not attending the hundred court 
that day; but it would be Angular to fay, that the obligation of 
attending elfcwhere, one day in a year, ftiould exempt from ferv¬ 
ing the office of conftablc which is annual and perennial; But 

the 
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the office of conftablp is no fait at alt, therefore he is liable.—- 1774. 
Tenants in ancient demefnc are exempt from fuit, from ferving a 

the office of jurymen or attending the court leet, and yet are 
liable to ferve the office of conftable. 2 Show. 75. 1 Vtntr. 344. OSaddSr 
F. N. B. \6i. 37< 5 . 

In 3 Keh. 230. Rex verfus King, Lord Hale fays “ regularly 
« a man who owes fuit to the leet, owes none to the hundred $ 

« but chufing conftables is no article of the leet, and therefore 
«« the hundred (hall not be excluded as to this.” In Freeman , 348, 

349. S. C. Lord Hale is made to ufe the fame expreffion; «*that 
the conftable of an hundred is an article that the inferior leet 
« cannot meddle in.” But the cafe of the £>ueen verfus Jennings , 

11 Alod. 215. is in point. There upon a fpecial verdict the queftion 
was, whether the defendant, being an inhabitant of a particular 
leet, was ejccufed from ferving as high conftable of the hundred ? 
and the court held, he was not excufed. In 3 Keh. 230. Lord 
Hale adds, “ that by cnjlom a man who owes fuit to the leet 
may likewife owe fuit to the hundred Here fuch a cuftom 
is found. Therefore the defendant is liable. 

For the defendant it was infilled, contra , that he was exempt. 

1. Formerly all refiants were obliged to attend the leet of the 
bundled : but that being found inconvenient, by fending huf- 
bandmen to a d it lance from their home, the king granted in¬ 
ferior leets i and from that time it was held, that no man (hould 
be bound to do luit at-.d fervice at two different courts. Lord 
Coin's Com. on Ahigt/a Chart a. c. 35. 2 Injl. 71. and on ftat. 
AlarlihriiSge , c. 10. 2 Injl. 122. “ If a man hath a houfe 
“ within two leets, he (hall only do fuit where his perfon is 
“ coniniorant; and where his bed is, there he (hall be faid to be 
“ contmorant.” So in Dalton's Sheriff, 402, 403. and 2 Hawk. 

PI. C. 11. jet. 3. “ no man is obliged to attend two leets, 

“ at the fame time,* in the lame refpe.’t.” 2. If he does not 
owe (bit and fervice to the fuperior leet, he is not compellable 
to take upon him any of the offices of the fuperior leet. As to 
the cafe of Rex verfus King , 3 Keh. 230. and Freeman (a ), 348, 

349. they are books of no authority, nor is the cafe to be found 
in any contemporary reporter. They make Lord Hale talk 
unintelligibly with refpect to the difference between borough and 
upland towns; and even contradict himfelf in faying, “ that 

*« conftables were before the (latute whereas in 2 PI. Cor. 9 6. 

• 

(«) Lord Mansfield Cud, that Come of the cif.s in Fr -nsar. were very well re¬ 
ported. 

he 
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he e^prefsly fays* ** they wen introduced by the fltatute of Mii. 
« ton.**-~i 1 Af*/. is iikewife a book of bo authority : And it £1 
no reafon, becaufe the Lord, as it is there f»id,. may fit in the 
lee^ that a private man may be chofen conftable. 3dly. As to 
the cuftom, no fach cuftom is found, nor was meant to be found, 
as appears from the different eipreifions ufed in the verdi&. 
For, with rcfpedl to the manor, the cuftom is found to be time 
,vut of mind, and the jury find it in all its parts. But with re* 
fpe£t to the tytking of Wootton Abbots, they only find that by 
aficicnt cuftom the Tefiants have been chofen, and by fuch ancient 
cuflom have ferved the office of conftable of the hundred ; but 
they do not find any obligation on them, or that any one was 
ever compelled to ferve. Therefore It is a finding of evidence, 
not of faffs: and if the finding be imperfect, it ought to be 
tried again.* 

' Lord Mansfield. There is no authority or dictum whatfoever, 
by which it is held, that a refiant within a lcet, within the 
hundred, is excufed from ferving the office of conftable of the 
hundred. Again, where there is a cuftom of the fort ftated 
in this fpecial verdict, there is no authority which fays that fuch 
a cuftom is not good. On the other hand, there is an cxprcls 
authority of a cafe of Rex verfus King, reported in two books, 
each of which dates the cafe in the fame wav. It is ob¬ 
jected, however, that thefe arc -books of no authority: but 
if both the reporters w*crc the word that ever reported, if 
fubftantially they report a cafe in the fame way, it is demon- 
ftration of the truth of what they report, or they could not 
agree. Here they agree in Lord Chief Juflice Hale s faying, 
** that the choice of a conftable is no article of the bufinefs of a 
“ leet,” and that it is no excufe that the party is within the* ju¬ 
risdiction of another leet. Another authority, in 11 Mod. 215, 
which is very particular and ftrong, lays down the fame do&rinc. 
And further. Lord Haiti according to 3 Kcbie 230 , adds, that if 
generally excufed, yet by ettfont one may be* liable. Here a 
cuftom is found by the verdidt: But an objection is taken to the 
manner of finding it. I fliould have thought, between thefe 
parties, the merits would have been tried without any cavil. 
The cafe comes before us upon a fpecial verdidt, which ftates, 
“ that there has been a court lect from time whereof, fJc. and 
“ that two per (on 3 from time whereof, (sic. have been chofen, 
fcfr.” and therefore, when it afterwards fays by « ancient cufiomf 
it muft mean fuch cuftom as before mentioned, which is “ imtne* 

44 mortal." 
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mortal. 11 I think no man can doubt of what tho jury meant* 
and I die word* they have ufcd convey their meaning,.' 
Therefore I am of opinion that the cuftom ia fu mc fent ly 

found. , % 

Aflon Juft ice. Ancient cuftom in this cafe is immemorial, 
cuftom 1 and I agree with my lord in drinking that fuch wa* 
the meaning of the jury.’ As to the party bong exempt from 
ferving one office* on account of his obligation to difchaige the 
other, it is only meant that he is not liable todo it in the fame 
manner* at the fame time, in the fame refpeG. But the office 
of conftable of the hundred* according to Lord Hale, is not an 
article within the jurifdi£lion of the leet.—He obfervcd that the 
dodrine in Rex verfus Bettjkvorth, 2 Show. 75. was well warranted. 

Mr. Juftice Willes and Mr. Juftice AJhhurJi concurred. Judg¬ 
ment for the king. 


Jones verfus Randall. 

HIS was an aftion upon a wager* whether a decree of the 
court of Chancery would or would not be reverfed in 
the houfe of lords ? Verdict for the plaintiff, damages fifty 
guineas. 

Upon a rule to fhew caufe, why there fbould not be a new 
trial in this cafe* three objr&ions were made to the fufficiency 
of the evidence given at the trial, jft. That a copy of the 
reverfal only* and not the minute book itfelf* was produced. 
2dly. If fuch copy was admidible* yet it ought to have been 
upon Jlamps. 3<ily. That the previous proceedings ought to 
have been (hewn* whereas the decree only was produced. 

Lord Mansfield. The minutes of the judgment are the £o~ 
lemn judgment itfelf: not a word is added upon the journals: 
and a copy of them may certainly be read in evidence; for the 
inconvenience would be cndlefs* if the journals of the houfe of 
lords were to be carried all over the kingdom. As to fuch copy 
being upon Jlamps, it was decided in Queen Ann/ s time by the 
opinion of all the judges of England, that copies of die pro¬ 
ceedings of parliament need not be Jlamped. Formerly a 
doubt was entertained* whether the minutes of the Houfe of 
Commons were admiffible* becaufe it is not a court of record* 
but the journals of the 'Houfe of Lords have always been ad¬ 
mitted* even in criminal cafes. 

Vol. I. C Aflon 


* 3 . 
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1774. AJlon Juftice. They were fo in Rex verfus Oates. State trials , 

—- Vol. iv. p. 44. rt v/rf* page 3 8.—As to the previous proceedings, the 

^wfJs court held there was no neceflity to Ihew them ; for the (ingle 
Randall. f a £fc in iflue at the trial was, “ whether the decree of the court 
“ of Chancery was reverfed,” not what the previous proceedings 
were: and therefore proof of the decree , and of its being te- 
vtrfed , was clearly fufficient. The rule was accordingly dis¬ 
charged. 

The next day, Mr. Dunning moved in arreft of judgment 
upon two grounds. 

Fitji, that the event w’ns not contingent, hut certain: Se~ 
eaeidly, that the contract was illegal upon the face of it, being 
eantra bones meres. Ride infra, 37. 
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Rowland verfus Veale, and others. 

*pHIS was an action of mfpafs, afl.iuit, and falfe imprifi-ii- 
ment. Plea as to the trcfpafs and ail.iuh, not guilty: 
And as to the imprifonment, a lpccial jullilicution.—“ That 
“ within the fee of Tram:ton in the counties of Devon and 
** Cornwall , there is a ccn.iin court of record holden at the 
«* caftlc of Trematon , within the faid fee of Trematon, from three 
K weeks to three weeks : and that at a certain court held, ts'e. 
(c the faid Andrew Tcale levied his certain plaint again ft the faid 
** Thomas Rowland , in a certain pica of trefnafs upon the cafe, 
** for a caufe of action pcrfonal arifing within the juri/dnlisn of 
** that court; and thereupon fuch proceedings were had, tsV. 
** that afterwards, £sV. it was confidcred by the faid court, that 
** the faid Andrew fhould recover againft the faid Thomas Row - 
“ land 14/. if. for his damages, tsV. Upon which, cV. a 
** certain precept in writing iflued, &c. directed to the bailiff of 
“ the court of the faid fee, and alfo to the faid Thomas Dunn and 
“ Robert Barnaford minifttrs of the faid court, commanding 
u them to take the body of the faid Thomas Rowland and deliver 
« him to the keeper of, &c. to be by him fafely kept, fo that 
“ the faid keeper might have his body, &c. at the next court to 
** be there held, i£c. after the date of the faid precept, life. 
«* which faid precept, the faid Andrew delivered to the faid 
“ Thomas Dunn t and Robert Barnaford , requiring them to ex- 
“ ecute the fame: Whereupon the faid Thomas Dunn and 
“ Robert Barnaford afterwards, lAc. took and arretted the faid 
*4 “ Thomas 
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n !Thomas Rowland, and delivered him to the keeper, to be by 1774. 

« him fecurely kept, fo that he might have his body, 13 c. . : 

« at the next court, to be there held after the date of the faid verfiu 

« precept.’* V**u» 

To this plea there was a fpecial demurrer, whic^came on to 
be argued laft Michaelmas term, when the court took time to 
confidcr ; and now Lord Mansfield delivered the opinion of the 
court as follows: 

Three exceptions have been taken to the defendants plea of 
junification. The firjl is, that the defendants have not fuf- 
(iciently fet out the caufe of action, but have only faid that the 
plaintiff below, levied his plaint , in a plea of trefjpafs on the cafe $ 
nor have they fet forth that the prefeut plaintiff became indebted 
within the jurifaiclion of the court. Secondly , it is not alleged 
that the precept for taking the body was ever returned to the 
court. And thirdly , that the writ was void, for that a certain 
day of return was ml {hewn. 

With refpe£t to the fir ft, “ that the plaint is fet out too genc- 
“ rally ”, let us confnier, what a plaint in an inferior court is* 

In Lilly’s Pra fiscal Regifier , fol. 195. a plaint is in the nature 
of an original writ: the form is there faid to be thus : f * A. B. 

“ queritur vtrjus C. D. de placito traujgrejficnis , et funt plegia dt 
“ pro/eq. f illed, John Doe et John Roe.” Here the plaint is 
fet forth as in Lilly. —In Wade verfus Hatcher, Lev. Ent. fol* 

176. the plaint is let out thus, “ Icvavit quandam querelam fuam 
(< verfus dtfendentem de placito tratj'greffionis fuper cafum tali - 
“ terquefuperinde procejfum fait.” This differs from that, only 
in alleging that the damages were afeertained by the re¬ 
covery. In 2 Lut. t/i 4. the plaint is fet out in the fame 
general manner. 

Formerly, the courts of ll r ejlminjler-Hall were much more 
Uriel in regard to the fetting out proceedings of inferior jurif- 
diclions; and nothing was to be prefumed in favour of their 
regularity : nor was it allowable to fet them out with a taliter 
trocejfum tjl : but thefe objections in point of form, have, of 
late years, been over-ruled in order to come at the real merits : 

And fo it was determined in 1 Lev. 81. Doe and Parmittr, 

Hit. 24 fs* 25 Car . 2. The fame doctrine is likewife laid down 
in t Ld. Raymond 80. upon the authority of 2 Levi 81. though 
it is there faid, that the old books were to the contrary. But 
this objection as to the plaint is fully anfwered, and the la# 
fettled, in 2 Mod. 195. Higginfon verfus Martin, upon a plea 

C a of 
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of juftification to an a£lion of trefpafs and falfe imprifonment, 
fetting forth generally “ that a plaint was entered in placito 
** tranfgreflienis in the court of Warivick with a taliter pro- 
41 cejfum; —exception was taken that it was not fet forth what 
kind of tref»fs it was; but the court held it was well enough. 
As to the Hater part of this obje&ion, ** that it is not dated in 
“ the plea, that the plaintiff became indebted within the jurif- 
« di£tion,” the fame liberality is to hold. For if the caufe of 
aQion did not arife within the jurifdiction, the defendant fliould 
hare availed himfeif of it by plea in the court below: or, if 
it was not alleged in the plaint below to be within the jurif- 
di&ion, it would have been bad on error, or writ of falfe judg¬ 
ment, and fo he might have taken advantage of it: but as 
he has taken neither of thefe methods, the preemption is, that 
the caufe of a£tion did arife within the jurisdiction. This very 
obje£tion was taken in the cafe of Tit ley verfus Foxa/l, Tritt. 
31 Geo. 2. in C. £. and over-ruled. That was a plea of juf- 
tification to an a&ion cf falfe imprifonment, under procefs for a 
debt iffuing out of the Borough Court of Shrewsbury and there 
it was laid as here, “ that the defendant levied a plaint in a plea 
** of trefpafs for a caule of a£lion, arifing within the jurifdiclion 
«« of the court.” Objected , that it did not appear that the caufe 
of a&ion arofe within the jurifdiclion, or that the defendant be¬ 
came indebted there. The court faid, it was neceffary it fliould 
appear that the caufe of a£lion did arife within the jurifdi£lion ; 
but in the cafe before them it did appear a< (trongly as pofliblc ; 
for it was dated, “ that he levied a plaint in a caufe of action 
“ arifing within the jurifdiction.” So here, it is exprcfsly fet 
forth that the plaint was for a caufe of aclion arifing within the 
jurifdiclion of the court. 

With regard to th efeccnd obje&ion, the diffin&ion which has 
prevailed as to the neceflity of Hating that the writ was returned 
or not, is between a capias upon mefne procefs^ and a writ of 
execution. To a capias upon the former, the return of the 
precept mud be fet forth: but in the latter cafe it is unne- 
ceffary. The cafes in point are Dailey verfus Johffc, Lane 5 a. 
and Hoes cafe in 5 Rep. 90. where the reafon affigued, why 
upon execution the return need not be fet forth, is, that after 
execution, the plaintiff has had the efte£t of the fuit. But if the 
capias in procefs be not returned, the arred is tortious ; for there 
the obje& of the writ is to enforce the appearance of the party. 
The cafe cited at the bar, 2 Rol. Abr. $63. pi. 18. was upon 
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mefne procefs.—Freeman verfus Blewitt , 1 5 a/£. 409. was a 1774. 
plaint in replevin entered in the flier iff *s court in London , and 
pleaded by the defendant as ferjeant at mace. Upon demurrer it 
was objected, that the precept was not returned; and the ex- 
■ ception was allowed, becaufe the writ is a returnable procefs, 
and the ferjeant at mace a principal officer: otherwise, where the 
juftification under a procefs is by a fubordinate officer.—In 2 
Mod. 59. which I (hall prefently cite at large, one of the ob¬ 
jections was, that it was not alleged that the precept was re¬ 
turned ; but the court held that the officer was not punilhable 
though he did not return the writ. 

The lajl objection that has been taken in this cafe is, that the 
writ is void not being returnable on a day certain , but generally, 
at the next court. Now it is dated in the prefent justification The court 
that this court is holden from three weeks to three weeks, and 
that this is an execution again ft the body, not a writ upon «£**» 
nufnc procefs. In fupport of this objection, Cro. Car. 254. and the writ 
Dyer 2 62. b. pi. 33. Crc. Jac. 314.—2 Bui. 36.—-I Med. 81. 
were cited, but all thefe are cafes upon mefne procefs , impar- body at the 
lance, or continuance. But in Freeman 319. Hil. 1673, on a generally* 
writ of falfc judgment to reverfe a recovery fullered in an inferior u 15 S 04 *** 

J „ b . 3 , , an<1 a da x . 

court, amongit many exceptions, one was, that there is an 1m- cerrainnccd 
parlance adpreximam curiam tent, and doth not fay fcil. fuch a fliewn. 
day; and cited 1 Rol. Abr. tit. Continuance , 484. pi. 7. Cro. 

Car. 274. S. C. — But it was anfwered, that admitting it be 
error, yet all errors of that nature are falved by the parties ap¬ 
pearance. In 38 E. 3. 2. Brsl. Ccntin. 48. 2 Crok. 284. it 

is laid down ( that a mifcontinuance of a procefs is well aided 
by appearance of the parties; as where one procefs is awarded 
for another, or mifreturned.’ The reafon given in 2 Bui. 36 . 
and Crc. Jac. 314. why a writ returnable at the next court, 
generally, is not good, does not hold in the cafe of an cxecut^n ; 
for there the ground of it was this j that otherwife the party 
may be detained forty years, before any court is held. It 
ought therefore to have been (hewn for certain, when the court 
was to be held ; though it was there alleged, that it appeared 
by their jurifdi&ion, that the court was held dc die in diem ; And 
yet the court were of opinion that the plea was ill. 

But the laft cafe in order of time has departed from this rule 
of (hewing a day certain, even upon mefne procefs: And'that 
is the cafe of Crowder v. Goodwin , 2 Mod. 58, 59. Mich . 

27 Car. 2. and was thus: In aflault and battery and falfe imprifon- 
saent, there was a juftification by procefs out of an inferior 

C 3 court. 
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court. Upon demurrer, feveral exceptions were taken to the 
plea* the fecond was, that the precept was to take the plaintiff, 
and have him ad proxhnam curiam, which was not pood, for it 
fhould have been on a day certain. To this it was anfwered, 
that it was well fet forth to have the plaintiff miproxinmm curiam. 
The Chief Juftice doubted, that upon this exception the plea 
was ill, but the three other judges held it good: and it was 
argued at the bar to be well fet forth \ for how can a return be 
upon a day certain, when the judge may adjourn dr die in diem ? 
But this cafe is much ftronger than that, for here it is alleged 
upon the record that the court was holden from thru u -eel' to 
three weeks ; the day therefore was certain : Nam cerium cjl quod 
certum reddi pstcjl. 

We are, therefore, all of opinion, that thefe throe objections 
ought to be over-ruled, and judgment given for the defendant. 


Workman verfus Leake. 

R^jR. Lucas had obtained a rule to (hew caufe, why the de¬ 
fendant fhould not be difeharged upon tiling common 
bail ; the caufe of action for which he w. t s arrefted, accruing 
prior to the infolvent act 12 6 V?. 3. c. 23. which act took place, 
iff of January 1772, and under which the defendant had ob¬ 
tained his difeharge. The nature of the debt was as follows : 
The defendant had indoried a note, dated the 28th of October 
1771, drawn by one Hsdgfin, payable to the defendant, or 
order, three months after date \ and at tin. fan;e time he gave an 
undertaking to pay to the plaintiff a certain fum for goods 
then fold and delivered to the faid Hoeig/'on, on fix months credit 
given for the faid goods. The defendant was arretted upon the 
note. 

Mr. Lucas in fupport of the rule cited Life verfus Jtnytts % 
1 Barnes 81. 

Mr. Jullice Witlcs mentioned the cafe of Jil 'nearly verfus 
Barrow , 2 Str. 949. where the defendant, who was the drawer 
of certain bills protefted for non-acceptance, between the draw¬ 
ing and return became bankrupt; and being fued to execution 
moved to be difeharged under the flat. 5 Geo. 2. c. 30. fefl, 7, 
•and was difeharged accordingly. 

lord Mansfield. Upon the motion I doubted ; but my clerk 
has fince reminded me th a t upon application I have made twenty 
fiich orders. 

The 
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The words of the flat. 12 Geo. 3. c. 23. fefi. 27. are much 
larger than thofe of the Hat. 5 Geo. 2. c. 30. feet. 7. which 
latter ftatute mentions only fuch debts as were due or owing at 
the time the party became bankrupt; whereas this ftatute ex¬ 
tends to all debts, contracted, incurred, occasioned, owing, or 
growing due. I am clearly of opinion that this is debitum in 
prafen/i, folvetulurn in future : and coufcquentiy, being due on 
the 1 ft of Juutuny 1772, it is difeharged under this aft. Other- 
wife, if it had depended upon a contingency: becaufe there, 
till the event happens, it is no debt.* 

The three other judges concurred. 

Per cur. let the rule be made abfolute. 
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Freame et Uxor verfus Pinneger. 

\ jR. Morris ftiewed caufe why an award Ihould not be fet 
^ afide, and at the fame time moved to make abfolute a 
rule for an attachment for the nun-performance of it. His grounds 
againft letting afule the award were two; 1 ft. That the appli¬ 
cation w.i’. too late, the award being a fubmiflion within ftat. 
y <S to It'. 3. t,. feci. 2. which provides, ** that any arbi- 

“ rration procured by corrupt or undue means ftiall be adjudged 
“ void, c: fc. lb as complaint of fuch corruption, &c. be made 
“ in the court where tlie rule is made for fubmiilion to fuch ar- 
“ bitration, before the lall day of the next term, after fuch ar- 
** bitration made and publiftied to the parties.” In this cafe, the 
application was not originally made till after the expiration of 
that time. Therefore it is now too late. 2dly. Upon the 
merits. 

Mr. tf'allace, Mr. Mansfield , and Mr. Dunning, contra. That 
the objection to the award was within time; the application 
being made as foon as they were called upon by a motion for 
an attachment to enforce the award. 


Saturday, 

Fit. nth. 

Motion to 
let afide an 
award mult 
be nude 
before the 
iaft day of 
the next 
term after 
fuch award 
is publifh- 
ed j other- 
wife it is 
too iate; 
and an at¬ 
tachment 
for the non- 
perform¬ 
ance of it 
may iffue* 


* X. B. In the cafe of Paget verfus tPhtan-, Rafter term at Get. 3. the feme point 
occurred. That was an aftion upon a bond bearing date the 2 til of September 1777; 
Plea, infolvcnt debtors afl, 18 Geo. 3. c. ja. and that the caufe of action was con¬ 
tracted before the s8th of Jar. tsry, 1778 , when the aCi took place. Replication 
fetting forth the condition of the bond, by which it appeared it was conditioned for 
payment on the atft of September 1778. To this the defendant demurred. The 
queltion was, whether the bond was difeharged ? The court took time to confidcr; 
and afterwards, in the feme term. Lord Mautfitld delivered the opinion of the court, 
that the bond was difeharged, upon the authority af the above cafe of Workman 
verfus Lee!*. 

C 4 


Lord 
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1?74 . Lord Mansfield after dating the claufe and provifo in the fta- 
. . — tute obferved, that though the firft claufe was inaccurately pen- 

ned, yet the meaning of it was fufficiently explained by the pro- 
Fjnnxgek. v jf 0 ; n jf e £Uon 2. and faid, he was extremely clear from the 
words of the provifo, that the time of obje&ing to an award is 
exprtfsly limited to the laft day of the term next after it is pub- 
liihed. He was equally clear, that where no objection is made 
within fuch limited time, the other fide may apply for an attach* 
ment to enforce the performance of the award. In this cafe the 
impeachment of the award being fubfequcnt to the time pre- 
fcribed by the ftatute, was therefore too late : And the motion 
for an attachment clearly regular. 

The court ordered the rule for fetting afidc the award to be 
difcharged, but without cods: And that the attachment Ihould 
lie in the office a month after bringing in the money before the 
mader. 


Same day. 


Rex vcrjus Smith. 


Nntenicrari VrR, Davenport had moved for a certiorari to the jufliccs 
ftai joffla. ^ of Middlefex to remove an indiftment againft. the defend- 
e ’ * 4 - ant upon the flatute of 30 Geo. 2. c. 24. for the more effectual 
puniffiment of perfons obtaining goods or money under falfe 
pretences, £sV. he faid, it was a doubt whether a certiorari 


would lie : and now, upon diewing caufe, the court were clearly 
of opinion it would not. 


Same day. Golding qui tam verf us Barlow. 

SQuxrt, if*n a Sehvyn had obtained a rule for the plaintiff in a aui 

informer in jyjL _ 1 

a qui tam tam action, to give fecunty for the colts upon affidavit 

beob"gri to l° wnc f 8 °f his circumftances. 

give fecunty Mr. Dunning now (hewed caufe, and infilled that this was not 

tor co i. t j je And Lord Mansfield faid, that the court 

would not do it in the cafe of a foreigner’s* being a plaintiff; 
nor in matters of property, except in eje£lmcnt, where the 
leffor of the plaintiff is an infant. But the quedion in this 


* Vide a Str. iao6. X'*! ft at. v. Matty, where the court refufed to flay the pro¬ 
ceedings in the cafe of a Jfreigrter, ftpeft, Nuncomjr v. Xurdttt, Mitb. 15 Gto, 3. 
where it was rtfufed upon motion in the firft inftancc, as a pitted point. 

cafe 
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cafe was put an end to by an affidavit, dating the plaintiff to 1774. 
be a perfon of property. Whereupon the rule was difcharged. ^ '■ * 

verfui 

mammmrnmm Barlow. 


Bouteflour verfus Coates. same day. 


f ]PON a rule to (hew caufe why the defendant, who was 
a bankrupt and had obtained his certificate, ihould not be 
difcharged, the fliort date of the cafe was, that in a former 
a&ion againd the defendant, he had given a bail-bond to the 
Iheriff, which was forfeited before the commiffion, by non-ap¬ 
pearance. The prefent a&ion was brought upon this bail-bond, 
and the defendant had obtained his certificate under the com- 
mifiion, but the judgment was not obtained till after the certi¬ 
ficate allowed. 

Mr. Mansfield for the defendant, Mr. Wallace for the plain¬ 
tiff. 


A certificate 
difcharges a 
bankrupt 
from a debt 
accruing Ar- 
./i/''# the 
commiffion 
tho’judg¬ 
ment he 
not ob¬ 
tained till 

after the 

certificate 

allowed. 


Lord Mansfield. Here was a breach, and the penalty forfeit¬ 
ed ; therefore the debt was due, though execution could not be 
taken out for more than the damages. It is not the cafe of a 
contingent debt, not reduced to a certainty; which is not dif¬ 
charged by the certificate. 

The three other judges were of the fame opinion. Rule 
made abfolute. 


THE END OF HILARY TERM 14 GEORGE III. 
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Rex xerjus Croke. 

l)Y ftat. 9 Geo. 3. f. Sy. entitled “ an aft for making a road 
from Blarkjrinrs Bridge acrofs St. George’s Jtulds, £ISV.” a 
power is given to the mayor, aldermen , and commons in common 
council ajfembled, to treat with the owners, and occupiers of, 
and other perfons interefud in fuch houfes, lands, and tenements, 
as (hall be r.ecejpiry to be purchafed for the purpofvs of the aft, 
for the purchafc of the fame : And it is enacted, “ that all bodies 
«« politic, iSc. and every perfon poflefled of, or interelled in, any 
lands, isle, which, by the faid mayor, aldermen. , r :d commons in 
** common council ajfembled, (h ill be thought nertfj.i: y for any of the 
** purpofes of the act, (hall have power to fell and convey any of 
** fuch lands, Is'c. to the mayor, commonalty, and citizens of the 
*« city of London. And in cafe of refufil or inability to treat, 
** then the juftices of the county of Surry at their quarter feflions, 
“ or at any adjournment, are required upon application of the 
** faid mayor , aldermen, and commons in common council ajfembled , 
“ or of any .perfons on their behalf, to ifTue a precept to the 
“ (heriff to fummon a jury, who are to afllfs the value of 
** fuch lands, and of the proportionable value of the refpe£Uve 
* c eftates and interejls claimed therein, notice in writing having 
« been previoufly given to the perfons interefted, at lead 
“ fourteen days before , and left at the dwelling-houfe or ufual 
“ place of abode of fuch perfon, or with fome tenant of fuch 
“ lands, i 3 c" and it is further enabled, “ that all and every 
“ perfon and perfons, who (hall have any mortgage or mort- 
" gages on fuch lands, tenements, and hereditaments, not 

" being 
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« being in pojfejfton thereof by virtue of fuch mortgage or 1774. 

« mortgages* (ball, on the tender of the principal money and 
« intereft due thereon, together with fix months intcreft of 
“ the faid principal money, by the faid mayor t aldermen , and 
« commons , in common council ajfembled , or by any perfon or 
«« perfons whom they (hall appoint, immediately allign fuch 
“ mortgage or mortgages to the faid mayor , and commonalty and 
« citizens , or fuch perfon or perfons as they (hail appoint in 
« trull for them j or^ in cafe fuch mortgagee or mortgagees 
“ (h.iil have notice in writing from the faid mayor , aldermen, 

** and commons in common council ajjimbled t that they will pay 
«* off and difeharge the principal and intereft, which (hall be 
«« due on the faid mortgage or mortgages, at the end or ex- 
“ piration of fix calendar months, to be computed from fuch 
“ notice given; that then, at the end of the faid tix months, 

«* on payment of the principal and intereft fo due, fuch mort- 
«* gagee or mortgagees (hall adign his, her, or their interefts in 
** the premifes to the faid mayor and commonalty and citizens , 

** or fuch pi-rfon or perfons as they (hall appoint in trull for 
«* them ; and in cafe fuch mortgagee or mortgagees (hall refufe 
«* to allign as afmefaid, on fuch tender or payment, then all 
“ intereft on every fuch mortgage, (hall ceafe and deter- 
« mine.” 

The defendant, being a mortgagee out of pojfefiion of a greater 
quantity of land than the commiflioners wanted, had inlifted 
that he was entitled under the a& to the whole of fuch mort¬ 
gage money. The city refufed to comply with this demand 5 
whereupon a jury was empannelled, and the quarter feflions, 
upon a hearing, made the following order. 

Surry , to wit. “ Be it remembred that in purfuance of an 

a£l of parliament made in the 9th year, life. at a general quar- 
“ ter fe(lions of the peace, life. holdcn, life. at Southwark , life. 

“ before Jofeph Maivby, life, juftices, life. aiiigned to keep the 

peace in the county aforefaid, life, upon application being 
“ made, life, by and on behalf of the mayor and commonalty and 
** citizens of the city of London , the faid court did iffue a precept, 

“ directed to the (heriff of, life, to empannel, life, a competent 
“ number of perfons qualified to ferve on juries, life, to in- 
“ quire and affefs upon their oaths, the value of all that piece 
“ of ground in the tenure or occupation of George Holroyd , and 
** of the proportionable value of the refpeBive fates and interefts 
<* claimed therein, or in any part thereof, fo that the faid court 

** might 
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« might give fuch judgment thereupon, as in and bjr the faid 
«« aft they were authorifcd to give, and fhey lawfully might, to 
•( the end that the faid ground and premises, and the feveraJ and 
« refpe'ftive eftates and interefts therein, might be vetted in the 
** hmyor and commonalty and citizens of the faid city of London, 
** in and for the purpofes in the faid aft mentioned : And after* 
“ wards, to wit, at an adjournment, tsfe. out of fuch perfons, a 
« jury of twelve perfons are drawn, to inquire of the value of 
*« the faid premifles, and of the proportitmuible value of the re- 
« fpeftive eftates and interett claimed herein, or in any part 
«« thereof; who having proceeded to hear evidence given upon 
«* oath duly adminiftered by the faid court, and what is alleged 
« by the council on behalf of the mayor and commonalty and rt- 
«« tizens of the faid city of London , and on proof upon oath of 
“ due notice having been given to Benjamin Crohe , itfe. of Primrofe 
«* Street, Itfc. a mortgagee or aflignee of the premifles, of this 
“ application to the court, far their verdift upon their oaths, 
“ fay, that the eftate and interefts in the faid premifles for and 
“ during the remainder of a leafe, of amongft others the faid 
** premifles claimed by the faid Benjamin Croke as a mortgagee 
“ or aflignee thereof, of which leafe there were four years un- 
«* expired at Michaelmas 1772, are of the value of 200 A There- 
** fore it is confidercd and adjudged by the faid court, that the 
** faid fum of 200 /. fo found by the faid jury in manner afore- 
“ faid, be the value of the faid ejlate and inter jl ; and they do 
“ aflVfs and award, that the fame be paid for the purchafe there- 
“ of, to the faid Benjamin Crohe, or to fuch other perfon or perfons 
“ as is or are f ifed of or interejled in the fame, according to his 
“ and their refpielive eftates or interefts therein, on making 
“ out a good title to the fame, and executing proper convey- 
“ ances and aflignments tliereof, to the mayor and commonalty and 
“ citizens of the faid city of London 

This order being removed by certiorari , Mr. Bearcroft on the 
part of the defendant, took four exceptions. 

Firjl, it is not ftated that the « mayor , aldermen , and commons 
“ i» common council aflembled,” have adjudged thefe lands to be 
necejary for the purpofe. Secondly , It is ftated, that the applica¬ 
tion was made by the mayor , commonalty, and citizens , inftead of 
being made by the mayor , aldenntn, and commons in common coun - 
“ cil aflembled,” as the aft direfts. Thirdly, it is not ftated, whe¬ 
ther the defendant is a mortgagee in or out of pofleflion, but 
only that he is a mortgagee: which is uncertain and infuflicienti 

becaufe 
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becaule a fpecial provifion is made by the aft with refpeft to a 
mortgagee out of poffeffion, which provifion has not been com¬ 
plied with in this cafe. Fourthly , that though the proceedings 
appear upon the face of them to have been at different times, 
they are all ftated in the paft, friftead of the prefent tenfe, 
which is fatal: becaufe all proceedings before juflices, being 
fuppofed to be entered at the moment, ought to be in the pre¬ 
fent tenfe. And he cited Ld. Raym. 1347. Rex v. Roberts , 1 Str. 
608. fame cafe, as an authority in point. 

To this it was anfwered by Mr. ferjeant Glynn for the profe. 
cution, 1 ft. That there is no need of any aft of the mayor , al¬ 
dermen and commons , in common council aflembled, adjudging* that 
the lands are necejfary to be purchafed ; for they are the perfons 
who apply to purchafe the lands, and therefore of necefiity appear 
to adjudge them neceifary to be purchafed. 2dly. The appli¬ 
cation by the mayor, commonalty , and citizens is well enough, 
for they are the corporation, and include the mayor, aldermen, 
and commons in common council afTembled, who are the reprs- 
fentatives and the afting part of the corporation. 3dly. It is 
immaterial to ftate whether the mortgagee was in or out of pof- 
feffion, for in either cafe he has an eftate and interejl ; therefore 
the feifions had jurifdiftion ; and the aft does not require that a 
tender fhould be made of the whole mortgage money, but only 
for fuch part as (hall be neceifary for the purpofes of the aft. 
4thly. The dating a paft tranfaftion is more properly exprefied 
in the paft, than in the prefent tenfe. 

Lord Mansfuld. This is a fpecial authority delegated by aft 
of parliament to particular perfons, to take away a man's pro¬ 
perty and eftate againft his will; therefore it muft be JlriSlly pur- 
fued, and muft appear to be fo upon the face of the order. 

Several objections have been taken to this order in point of 
form, which are material, ift. That the mayor , aldermen , and 
commons , in common council aftembled, have not given an opinion, 
that the lands are neceflary to be purchafed, nor that an appli¬ 
cation was made by them to the jufticcs, but that an appli¬ 
cation was made by the mayor, commonalty , and citizens. Now 
they arc two diftinft things ; the one is a feledl body, the other 
is the corporation at large : and we cannot here go into any faft 
tending to reconcile fuch diftinftion, or to ihew that in truth 
the latter are the proper perfons. But it ought to have been 
ftated, that the mayor, aldermen, and commons, in common 
council aftembled, had given fuch opinion; and that an applica¬ 
tion had been made by them to the juflices. 

4 
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x?74 . There is another objeftion in point of form, which ia not 
mentioned at the bar; which is, that the order does not ftate 
*p that a notice was given in writing to Mr. Crake according*to the 
CftoKc. requifitcs fpecified in the aft; but only fays “ upon prool of 
if tparticu’ ** due notice having been given to him,” which is inefficient, 
Ur form of a particular notice being fpecified by the aft. 

mj/ice be * ... 

preferibed, it uiuft he fully let out and frtefsly purfued; An allegation that Jut notice was given is not 
Sufficient. 

The adjudi- As to the cafe upon the merits, it appears, that the defendant 
cation mu# |g a mortgagee out of pofiefiion of this piece and of fome other 

Jbllowthe , - b 6 - r.-tr • . vr 

provisions lands for a term of years of which four only are to come. Now 
ef the aft. x ]j e a £^ h as mat ] e an exprefs provifion in the cafe of a mortgagee 
out 6f pofleflion, and has directed, that upon payment of principal, 
interefl and cofls, the mortgagee (hall make an afiignment of 
his mortgage. The reafon feems to be this ; that there can be 
no account to fettle between mortgagor and mortgagee} and no 
injuftice is done in refpeft of the mortgagor j becaufe the mort¬ 
gagee might always affign to any other perfon. As to a mort¬ 
gagee in pofleflion, the aft is totally filent. But the city, inflead 
of proceeding upon the claufe abovementioned, have confidcred 
the defendant as a proprietor having an interefl: in the whole land : 
befides, the mortgagor is not fummoned, nor made a party, nor 
is any fum adjudged to him; and inflead of fixing the value and 
proportion of each refpeftive intereft, they have adjudged that 
the 200 1 . (hall be paid to the defendant, or to fuch other perfon 
as (hall be feifed, fsV. according to their interefl. Who that 
perfon is, or what proportion lie is entitled to, does not appear. 
Therefore both in point of fubflance, as well as in form, this 
order is greatly defeftive. 


We defire not to be underftood to give our opinion that the 
city may not proceed againfl the mortgagor and mortgagee as 
perfons interefted under the JirJl claufe j but then they muft both 
be joined. 

A Aefrftfve Aftcn y Juftice. This order is very defeftive. The want of 
SSJSfbJ Ite notice to the mortgagor is very material: and with refpeft to the 
appearance mortgagee, the notice required by the aft ought to have been 
of the party. £ u jjy. f ct outj an d precifely purfued: and it is not cured by his 
appearance. 

The adjudication and award of the value, does not anfwer the 
direftion of the aft; which fays, that judgment maybe given 
of the refpeftive interefts; whereas this order is to pay the aoo /. 
to the defendant, or fach perfons as (hall be interefted therein s 

This 
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This is no apportionment or declaration of the refpe&hre in- 1774. 
terefts; and therefore it is infufficient. ■- 

Mr. Juftice IV illes and Mr. Juft ice AJbhwrfi concurred. 

Per Cur. Let the Order be quafhed. 


Wright verfus Holford. 

r T"'HIS was a cafe out of Chancery upon the conftruclion of 
a will, and the material fa£ls were as follow; 

That by articles of agreement bearing date the —— day 

of . .— its St an< * entered into in confideration of marriage, 

the teftatrix Conjlantia Maria Holford. was empowered to difpofe 
from time to time by deed, attefted by two witneffes, or by will 
duly attefted by three witnefies, of fuch eftates as fliould come 
to her during her coverture. In the fame year the marriage 
was had; and on the 21ft of April 1758, upon the death of her 
uncle, who was tenant for life of the eftates in queftion, (he 
became entitled by defeent, as co-heir, to pne undivided moiety 
of the foid eftates. On the 3d of May 1758, (lie made her will, 
and appointed ** All her faid undivided moiety, to truftees, to 
•* the ufe of her hu(band Peter Holford for life, with limita- 
“ tion to preferve contingent ufes, remainder to her fons to be 
** begotten on her body, and in default of fuch iftite, to the 
** ufe of all and every the daughter and daughters of the faid 
•* Peter Holford t and her the faid Conjlantia Maria Holfordy 
“ lawfully to be begotten, and to the heirs of their body and 
“ bodies; fuch daughters, if more than one, to take as tenants 
4 ‘ in common, and not asjoint-tensnts; and for default of fuch 
“ iflue, to the ufe of her right heir.” 

The teftatrix died, leaving John Wright her heir at law; 
and leaving by her fecond hufband, two daughters, Conjlantia 
and Catherine: Conjlantia died at the age of two years ; Peter 
Holfordy John Wright, and Catherine Holford living. The 
queftion for the opinion of the Court was. Whether on the 
death of the daughter Conjlantia Holfordy without UTue, the 
plaintiff, Wrighty as heir at law', became entitled to the (hare of 
the eftate of Conjlantia Holford } or whether there were crofs, 
remainders between the daughters. 

Mr. Serjeant Hilly on behalf of the plaintiff, the heir at law, 
Rated it to be a principle of law, as old as the time of Hen. 7. that 
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an heir at law 1$ not to be difinherited, but by an exprefs de* 
vife or neeejfary implication: A probable intent or conjeaure 
is not fufticient. 13 H. 7* * 7 * Gardiner v. Sheldon. Vaughan 
262. 268. S. P. Therefore without fuch exprefs devife, or 
neceffary implication, no crofs remainder could be raifed in the 
prefent cafe. Firft then, as to exprefs words, there can be no 
pretence of any in the devife in queftion. And fecondly. There 
are no words from whence to infer by neeejfary implication, that 
it was clearly the intention of the teftatrix to create crofs re¬ 
mainders as between the daughters. On the contrary, the words 
are in fubftance the fame as thofe in the cafes of Comber v. 
Mill, 2 Sir. 969. and Williams v. Brown, 2 Sir. 996. in both 
of which the court was clearly of opinion again ft railing crofs 
remainders. In Comber v. Hill the devife was ** To Richard 
“ Holden and Elizabeth Holden , equally to be divided, and 
** to the heirs of their refpeftivc bodies, and for default 
** of fuch iffue, to Ann Holden in fee." In Williams v. Brown 
the teftator devifed ** to the ufe of all and every the child 
“ and children, both male and female, born and to be born of 
** the body of Mehetabel, equally to be divided between them, 
“ and of the heirs of their refpeBive bodies *, for want of fuch 
«* heirs, remainder over.” If thefe cafes differ at all from the 
prefent, it is only in the addition of the word “ refpe£tive,” 
which if inferred here would have been fuperfluous; becaufeby 
fuch ijfue ” is neceffarily implied refpeBive iffue j and fo it is laid 
down by Lord Cmvper in Cook v. Cook , 2 Vern. 545, 6 . ** a de- 
** vife to the teftator’s two daughters, and their iffue; and in 
“ default of fuch iflue to J. S. they have a joint eftate for life, 
“ and feveral inheritances : if one of the daughters dies without 
<* iffue there (hall not be crofs remainders: but her moiety (hall 
“ go over to the remainder-mart for want of fuch iffue, i. e. re- 
“ fpeBlive iffue.”—Thirdly, In moft of the cafes where the im¬ 
plication has been raifed, it has been in favour of the heir at 
law. It was fo in the cafe of Doe, on the demife of Burville v. 
Burvil/e, Pafch. 1773, R. B. for if the implication had not 
been raifed, the eftate would have gone, from the heir at law. 
That confideration was likewife the principal ground upon 
which the cafe of Holmes v. Meynell was determined, T. Raym . 
453. Sir T. Jones , 172. and the cafes there cited; 13 if. 7. 17. 
4 Leon. 14. pi. 51. and Dyer, 330. C/ache's cafe fupports the 
fame doAnne. Fourthly, It is a rule, that crofs remainders can¬ 
not. be implied between more than two. In Cro. Jac. 656. 
a devife to three and the heir of their bodies, and in default of 

iffue 
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iflue remainder over, was held not to create crofs-rcmaindets. 
It is true, that in this cafe there were in fact only two; yet there 
might have been more, and therefore U is within the reafonof 
the above principle. Lajlly, a crofs-remainder is never favoured 
in law, and fo Lord Hardwicke held in 1 Atiyns 580} confirm* 
ing at the fame time the fettled and eftablifhed do£trine, that it 
can only be raifed by an implication abfolutely neceflary. As 
all the cafes therefore, where crofs-remainders have been allowed* 
are either in favour of the heir at law, or under circumftances in 
which the eftate would otherwise have gone from him, and as 
no certain intent appears in this cafe to raife them, the court 
will not imply them againft the title of the prefent heir. 

Mr. Hargrave contra for the defendant. The expreflion K to 
** all and every the daughter and daughters, and the heirs of 
“ their body and bodies,'” not only furnifhes a necejfary implication, 
but exprefsly creates croft-remainders as between them. For 
firjl, if there had been one daughter only, (he would clearly have 
taken the whole eflate by this devife, in exclufion of the heir at 
law ; and of courfe it was impolnble that the teftatrix in the one 
cafe fttould intend to give her the whole, aud in the other only 
half. Again, the words “ in default of fuch iflbe,” can neither 
be conflrued nor applied in any other manner than as relative to 
.the uTue of all and tvery daughter; which plainly fhews that 
the reverfion in fee was not to come into poficfiion, but upon 
iViiute of i.Tuc of every daughter. In anfvver to the authorities, 
he cited a cafe JWe/j. 13 id 14 Jil.'z. anon, in Dyer 303. pi. 49. 

The teftutor devifeJ two parts of his eftate to his four younger 
4t fens, and the heirs male of their bodies begotten, and if they all 
f ‘ die without ifiue male of their bodies, or any of their bodies, 
“ the two parts were to revert to the right heirs of the devifor. 
** Three of the younger Tons died ; and the court were of opinion, 
“ that the furvivor had an eftatc-tail in the whole two parts.” 
Again in 4 Le„n. 14. pL 51. citevl by Serjeant HU/, it was in 
terms exprefsly adjudged, •* that the cldtft fon (hould take the 
** eftate by the miplicatiw devife.” But he relied principally 
on the cafe of Holmes verfus Meynell , Raym. 453. reported like- 
wife in Polltxfen 425. as in point. The devife there was “ to 
“ the teftator’s two daughters and their heirs, equally to be di- 
** vided between them, and in cafe they happen to die without 
** iftue, then to his nephew Francis in tail.”—And the court 
held, ** that Francis took nothing till both were dead without 
" iftue.” As to Claris*' s cafe, it was determined upon the 
particular words which amounted to a fpecial limitation of the 
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eftate of the teftator Kimfclf; under which circumftances, the 
court held there could be no implication pf a crofs-remainder. 
So in Dyer 326. in the margin, it is faid to have been held by the 
court, that if a devife be to two brothers in tail, and if they die 
to the daughter; if one dies without iffue, it is no crofs-re¬ 
mainder ; bccaufe there is an exprcfs eftate, and therefore it 
fhal! not be taken by-implication. 

With refpe£t to the cafe of Gilbert verfus Witty and others,. 
Cro. Jac. 655. there were two reafons againft implying crofs- 
remainders in that cafe. The firft, that it was a dcviie to three 
Cons feverally by exprcfs limitation and fecondly, bccaufe it is 
a univerfal principle, that there cannot be a crofs-remainder by 
implication between more than two. With refpe£t to Comber 
verfus Hill, he took this difliucHon j that, in that cafe, the 
words 41 all and every* were omitted, and the word ** re- 
44 fpe&ive'* is not inferted in the cafe in queftion. The cafe of 
Williams verfus Brawn is rather ftronger in favour of the plain¬ 
tiff, the words 44 all and every.” being there made ufe of 
but the chief ground upon which the court decided that cafe 
was the infertion of the word 44 refpiElive With regard to the 
cafe in Atk. 5S0. he faid it was fufticient to obferve, that the 
court determined it abfolutely upon the exprciBon in 'the will 
—to their 44 feveral” and 44 rtfpeFlive ” i ifues. 

The court took time to confldcr.—Afterwards, on Monday the 
16th of May, Lord Mansfield delivered the opinion of the court,, 
which he introduced as follows ; 

I found it a cuftom, in cafes fent by the court of Chancery for 
our opinion, to certify it privately to the Lord Chancellor in writ¬ 
ing, without declaring in this court either the opinion itfelf, or 
the reafons upon which it was grounded. But I think the cuftom 
wrong, as well as unfatisfaefcory to the bar : and therefore in the 
two cafes that now wait our certificate, and for the future, we 
all declare our opinion in this court. 

Our certificate in the •prefent cafe is in thefe words— 44 There 
44 are no words in the inftrument, bearing date the 3d of May 
“ *75 8 » which intimate any intention to limit over the rrfpt&ive 
44 fliares of the two daughters dying without heirs of their bo- 
44 dies refpefiively; on the contrary, the limitation over is of the 
.** whdle eftate, limited to all the daughters, and is to take place, 
44 on the exprcfs contingency of failure of all and every the 
44 daughter and daughters, and die hehrs of their body and bodies t 
“ and the limitation over on default of fuch iffue is,* to the heir 
44 at law. Confequently we are of opinion, that as nothing i» 

’ 44 given 
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** given to the heir at law, whilflt any of the daughters or their 1774, 

“ ijjite continue, they mult amongft themfelves take crofs-re- 
** mainders." 

N. B. Lord Mansfield added, that the introductory words of He *.»**•» 
«» there being nothing in the inftrumentof May 3d, 1758, which 
ti fhewed the limitation over to the right heir was to take 
** place upon failure of either of the daughters and their ilTue 
« rcjpeclively were emphatically put in, in anfwer to the cafes 
of Comber verfus Hill, and Williams verfus Brown, cited in the 
argument by Serjeant Hill; and in order to fatisfy his doubts. 


Rex verjus Clarke. SanrJay, 

jfyril i], 

*T" HIS was a convi&ion upon ftat. 33 Hen. 8. c. 9. feEl. 16. One, con. 
in cflect as follows: °* 

ploying at 

“ Be it remembered, that on, tdc. Samuel Powey, and Stephen bomls, upon 
“ Bulling of, &c. came before me William Codrington, one, Sifc. //n/sfr. 3 *. 
“ and gave me to underltand and be informed, that Thomas f ul - l6 -}* 
u Clarke of, £ 5 V. labourer, on the i6th of Augufi 1773, did ufe able as a 
“ and play at a certain unlawful game with bowls and pins , called 
“ boivlrujbing, with divers liege fubjefls of our faid lord the 
“ king, and did then and there obtain and receive divers fums 
u of money of the faid fubjc&s playing at the faid game, againft 
•* the form of the ftatutes in that cafe, £ 5 V. and again ft the peace, 
u isle. and pray that the faid Thomas Clarke may be convi&ed of 
“ the faid oflVi re: Whereupon afterwards, on the 8th of Sep- 
“ tenter 1773, die faid Thomas Clarke being apprehended and 
“ brought before me, SsY. to anfwer to the faid charge, €sV. 

** the faid Thomas Chi le is allied by me, if he can fay anything 
“ for hi.nfclf why he the faid Thomas Clarke fhould not be 
“ coiiviCIed of the premifes above charged upon him, isle. and 
** thereupon the faid Thomas Clarke, of his own accord, fully 
“ acknowledges the premifes, i£c. to be true as charged, and 
** docs not fliew to me any fufficient caufe why he Giould not 
“ be convi&ed thereof. Whereupon all and lingular the pre- 
“ mifes, isle. being confidered, and due deliberation being thcre- 
“ unto had, I do adjudge and determine that the faid Thomas ■ 

“ Clarke is guilty of the premifes, is V. and that the faid Tho- 
<f mas Clarke is therefore an idle and difordcrJy per/on, and is alfo, 

** therefore a rogue -and vagabond, within the true intent and 
“ meatiing of the ftatutes in that cafe made and provided. And 
** die faid 'Thomas Clarke is accordingly by me convi&ed of the 

D 2 " offence 
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** offence charged upon him in and by the faid information, 
u and of being- an idle and di/orderly perfon , and a rogue and 
K vagabond in form aforefaid: and I do hereby adjudge and order 
n that the faid Thomas Clarke be therefore committed to the 
*' houfe of corre£Vion, there to remain for the fpace of one month, 
“ being a lefs time than until the next general quarter fe(lions 
“ of the peace •, or until the faid Thomas Clarke (hall find fuf- 
** ficient fureties to be bound in recognizance to appear before 
*• the next quarter feflions, ami for his good behaviour in the 
** mean time.’* 

Mr. Selwyn lad term took exception to this conviction, becaufe 
it was not alleged in the information that the playing at bowls 
was out of the defendant's own orchard , and it is only unlawful 
fuo modqj; And the court upon this exception quafhed the con- 
viftion.—Afterwards,’ in the fame term, Lord Mansfield faid, a 
doubt had arifen, whethet, as by another part of the 16th fefiior. 
of flat. 33 Hen. 8. it is made unlawful for a labourer to play a* 
any time out of Chriflmas , the cottvi&ion was not good ; as the 
defendant was dated to be a labourer , and the playing laid on the 
16th of Atigujl. But, his lordfhip obferved, the punifhmene 
appeared to be under the vagrant act, 17 Geo. 2. e. 5. fell. 2. 
therefore -defired it might be fpoken to again upon this new 
point, and alfo coniidcrcd, whether it was a good adjudication 
under this latter datute. 

And now Mr. Judice AJlon (Lord Mansfield abfent) delivered 
the opinion of the court. 

This conviction is a jumble and ennfufion of charges and 
puuifhments. It is a conviction for playing at bowls, and the 
punifhment indicted is imprifonment as being an idle and dis¬ 
orderly perfon. The dat. 33 H. 8. c. 9. fell. 16. lays a pe¬ 
nalty of 20/. on every labourer, CsV. playing at bowls out of 
Chriflmas. The punifhment therefore is dearly not under this 
datute. The fiat. 17 Geo. 2. c. 5. feci. 2. deferihes four, kinds 
of idle and diforderly perfons: and being an explanatory a£t, 
we cannot go out of it. Now bowling is not an offence within 
any of thefe deferiptions; confequently the defendant is not pu- 
nifhahle as an idle and diforderly perfon. But the punifhment 
here is under this latter datute. Therefore we are all clearly 
of opinion that the conviction ought to be quafhed. 
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Norris ver/us Tyler. 

HIS was an a£lion for a malicious profecution in prcfer- 
ing a bill of indiftment againft the plaintiff' for forging 
a note of hand. Four witnefles were called to prove that the 
hand-writing was not the plaintiff’s, and the judge dire&ed the 
jury in his favour: But the jury found a verdi£l for the defend¬ 
ant. Upon a motion for a rule to fltew caufe why the verdicl 
Ihould not be fct afide, as being a verdi& againft evidence, and why 
a new trial (hould not be granted, the court faid the defendant had 
been fuiliciently tried once, where the fuit was of a criminal 
nature. 

Motion denied. 


Jones verjus Randall and Another. 

jSSUMPSIT t^m a wager, ** Whether a decree of the 
“ court of (Chancery would be reverfed on appeal to the 
“ Houfe ot Lords.” The decree was reverfed ; whereupon the 
plaintiff brought this aftion, and obtained a verdict for fifty 
guineas, the amount of the wager laid. 

Mr. Dunning had moved in arreft of judgment: Firjl, Becaufe 
the event was not contingent, but certain ; and fecondly, becaufe 
?he contract was illegal, being contra bonus mores. 

I*Ir. Wallace and Mr. Mansfield now (hewed caufe ; i.This 
was a fair tranfa£lion between the parties, whofe knowledge, or 
rather ignorance, refpecting the event, left it equally uncertain 
in whole favour it would finally be decided. Therefore, as be¬ 
tween them, it was certainly contingent. 2. It is not within 
any of the ilatutcs againft gaming ; and therefore, like all other 
bets which are not prohibited by pofitive law, recoverable by 
a&ion. 3. With refpecl to its being illegal, there is no cafe in 
point; ami therefore, if immoral, it muft be decided to be fo 
from the nature of the contract itfelf. But is it more immoral 
than a wager between two fons upon the lives of their refpec- 
five fathers, which was the cafe of the Earl of March v. Bigot, 
'Trin. 11 G. 3. B. R. and adjudged a good and valid wager ? 
There is no fraud ; no impofition imputed to either of the parties; 
no fuggeftion of any pcifonal influence with rcfpe& to the de- 
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j 774. cifion ; nor docs it in itftlf import any Jifrrfrc .1 to the judica* 

— ' — • tute of the Houfe of Lords, but was meant by the plaintiff 

^°*r u * merely as a fort of infurance upon his caufe i therefore there 
Randaii-* is no ground to fay that this contrail is in its nature att illegal 
contract. 

Mr. Dunmngt in fupport of the rule, began by Hating, that 
in fa£i it was an ufurious bet to prevent the plaintiff being fent 
to gaol ; but allowed that the court mud decide upon the re¬ 
cord only . 

He admitted that this was not a cafe within any of the a£ls 
of parliament againft gaming; nor did the idea of pcrfonal in¬ 
fluence make any part of the ground of his objotlions : at tlie 
fame time he infilled, that if fuch a wager had be.n laid by a 
member of the iloufc of Lords, it would not have been compe¬ 
tent to him to recover it. What was law therefore to one per- 
fon, was law to every other per fen of whatever denomination. 

But he faid, the quedions upon this motion are two: 1 'iijt, 
Whether this wager is fair ? S-’cviJly, Whether it is 11. t void, 
as being contrary to common decency ? It is ciicnti.il to the va¬ 
lidity of a wag«*r that the event be continent : Jiut the laws of 
this country are clear, evident, and certain : Alf the judges know 
the laws, and, knowing them, adminider juilice with upright- 
nefs and integrity. r Ihe event therefore was certain, and of 
courfc the wager fuch, as in its nature was impoflible to be 
lod. 2 . If the firfl ground of o! *».<flion is a good one, it ferves 
to illuftrate and drengthen the fecond. r the contrail in 
that cafe rnud fuppofe, either that the judges are fo ignorant 
of the laws as not to know them, or, knowing them, aic wicked 
enough to decide ag-dnit their knowledge. A proposition there¬ 
fore which draws with it fo odious and dif,»rac<*ful a c.mfeuue.ice, 
is in itfelf fo than; cfuily indecent and difrcfpecuul, that it ou 0 ht 
fiot to be countenanced or upheld. 

Lord Mamjteld .— "1 his cafe mud be decided upon the date of 
it as it appears upon the declaration. It is there dated to be 
a wager made by the defendant who was tin: parry appealing in 
a caufe depending before the Houfe of Lords; .nd who, in cafe 
the judgment was reverfed in his favour, was to pay 50/. to the 
plaintiff; if it was affirmed, he was to receive to/. He was wil¬ 
ling therefore to receive fomething if he loft. by the dtcifion, 
.and to pay the fame fum if the judgment were in his favour : 
The chances therefore were equal. 

The 
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The queftion upon this date of it is. Whether this contract 
is again ft law, and void upon the fice of it ? 

It is admitted by the counfel for the defendant, that the 
contract is againft no pofitive law : It is admitted too, that there 
is no cafe to be found which fays it is illegal: But it is argued, 
ami rightly,. that notwithftanding it is not prohibited by any 
pofitive law, nor adjudged illegal by any precedents, yet it may 
be decided to bs fo upon principles; and the law of England 
would be a (1 range fcicnce indeed if it were decided upon pre¬ 
cedents only. Precedents ferve to illuflrate principles, and to 
give then: a fixed certainty. But the law of England t which is 
cxclufive of pofitive law, enabled by ftatute, depends upon prin¬ 
ciples ; and thefe principles run through ail the cafes according 
as the particular circumftances of each have been found to fall 
within the one or other of them. 

The queftion then is. Whether this wager is againft princi • 
pies? If it be contrary to any, it mult be contrary either to 
principles cf morality \ for the law of England prohibits every 
tiling which is contra boros mores \ or, it mult be againft prin¬ 
ciples of found policy ; for many contracts which are not againft 
morality, are Itiil void as being againft the maxims of found 
policy.—With rei*pc£t to the firft queftion, Whether it is 
againft morality ? This contract is equal between the par- 
tier. ; they have each of them equal knowledge or equal igno¬ 
rance : and it is concerning an event which,, reafoning by 
the rules of Prethf.in.nh n, is to be fure fo far certain, that it 
rnufi be as it fhould aftewards happen to be. But it is a future 
event equally uncertain to the parties, whether the Houfe of 
Lords would be of the lame or of a different opinion with the 
Chancellor j the prtfumptinn, if any, rather againft the perfon 
betting in oppofition to the Chancellor’s judgment. 

No doubt there mav he a w..ocr of this kind under fuch cir- 

o 

cumftances as would render it immediately immoral, and 
change it into a crime ; and of thefe there are fome in the 
books; as in evafions of fimony, where a perfon who wanted 
to be made a Bilhop, converfiug with the perfon who had moil 
intereft at Court upon the fubjeil of a fee that was then vacant, 
faid, “ I will bet you fo much, naming a confiderable fum, 
“ that I have not the bilhoprick.” This was a mere colour to 
difguife what was the real intention of the party, which 
was, to purchafe it. The contrail in that cafe was clearly and 
manifcftly corrupt, and therefore void. So if the prefent wager 
had been made wish one of the Judges or with one of the Lords, it 
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1774* would have been a bribe. Or if it had been as Mr. Dunning 
ftated it, merely a colour to cover ufury, then, notwithfland- 
w/m ing the difguife of the wager, the moment the truth appeared 
Rakvalj.. j t virouid remain to be governed by principles, as if the parties 
had really entered into fuch a corrupt agreement. Again, if 
it had been a wager laid with either the attorney or couufel 
in the caufe, it would have been an objection. But there is no 
fa£l of that fort in this cafe ; which is a tranfa&ion, that, as far 
as I can fee, contains nothing either immoral or contrary to 
juftice. As to the certainty of the law mentioned by Mr. Dun - 
fling, it would be very hard upon the profeflion, if the law was 
fo certain, that every body knew it : the misfortune is that it 
is fo uncertain, that it coils much money to know what it is, 
even in the laft relort. 

The fecond queftir n i«, Whether this contrail is againil found 
policy ? And fuppofing it clear of all the circumftances before- 
mentioned, fuch as its being upon equal terms, without fraud, 
and with a view only of fecurir.g fomething to the appellant, in 
cafe the decifion went againil him, 1 profefs that, even inde¬ 
pendent of thofe circumil.mces, I fee no objection to it in found 
policy. From my own mem01 y of this caufe, if there ever was 
uncertainty in any cafe it was in this- 

When a nice cjueftion therefore is depending, it mnv be 
a point upon which even perfons in the prufcfiion may 
ditTer *, and if either they or any two other perfons bet about 
the. dtcihon, provided there be no fr..ud or c -lour in the cafe, 
1 lee no reafon why they fhould 11.,1 do fo. The prefent cafe 
being of that fort, and not b'dng prohibited by any pnfitive law 
Xtor contrary to any principle of found policy or morality, I do 
not think we are at liberty to prevent the plaintiff from bring¬ 
ing bis aflion to recover the money he has won, and therefore 
1 arn of opinion tu:t the rule for arrefling the judgment ought 
to be difeharged. '1 he three other Judges concurred. 


Statham verfiu Bell. 

Devife to a 'THIS was a cafe out of Chancery upon the conftru£tion 
/«* dr winch of a will; the fubflance of the facts ftated was as fol- 

the teftatcr _ , 

fupjiofidhis lows: “ lhat - - — — btatkam 

Wile to ho 

emfititt at the time of maVim; hi, will, tuber. be Jbou'd attain the age rf a i years, but if adauzLtcr, then 
one moiety of his ertate to hi. wife, and the otiicr moiety to his /•res daughters (there beinj; am alive 
at tint time) when they (houLi ottam their a<c$ of at, with furvivorfhipas, between the daughters; 
if both die betore si, tnt ir moiety to <lO to the wite and her heirs for ever j it the died, herjbare to 
go to them. 1 he wile proved not to have been enftcr.t: the teftator died, and fo did the aaugbter 
without iUut arid under age. The wife ihall take the tel ole e/fate. 

“ fuages 


being feifed in fee of the mef? 
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<( fuages in queftion, made his will, by which, among other 1^74. 
« things, he there fays-Whereas my wife is now pregnant, 

«* j[f fl,e bring forth a fon, I will that he (hall inherit my eftate 
« at twenty-one years old ; paying 4 /. a year to my wife and 
u 30 /. a year to my daughter, at her coming to the age of twenty- 
« one years, and 10/. more to her on the death of my wife: 

but if it be a daughter, I give one moiety to my wife, and 
tt the other to my two daughters to be divided between them, 

« and to be given them at the age of twenty-one years. If 
“ either die before that time, the furvivor to have her lifter’s 
«« lhare: if both die before that time, I give both their lhares 
•* to my wife and her heirs for ever. If flic die, then I give her * 

“ (hare to my two daughters. The teftator died leaving his 
widow* and an only child, a daughter ; the teftator’s wife 
“ was not enlient at the time of making the will, nor at the 
** time of the teftator’s death. The daughter died under age, 

** and without iffue.—The queftion Hated for the opinion of 
“ the court was, whether the wife took any, and what eftate 
“ under this will, no child being born ?” 

Mr. Kenpn for the plaintiff. 

The fingle queftion is, whether it was the intention of the 
teftator, that in the event which has happened the wife (hould 
take the whole eftate ? lie infilled flic Ihould nor, but upon 
the precedent condition exp re fled in the will, viz. the birih of 
a fecond daughter, and the death of both without iffue, which 
condition was not performed, and therefore (he could not be 
entitled. For if a fon had been born, he was tc take the whole 
eftate, fubjeS to the incumbrances charged upon it. If a 
daughter, one moiety only was to go to the wife, and the other 
moiety to the two daughters , and if both daughters died without 
iflue, then the wife was to have the whole ; then fore he did not 
intend that in all events the eftate {hould go to his wife ; but only 
upon a particular contingency, which contingency has not hap¬ 
pened. Czmbcrback 437. liflcott verfus IVarry.—S. C. 2 Eq. 

Caf. Abr. 361. under another name. “ Devife of a term to 
•* an infant in ventre fa m.rc , if it (hould be a fon; and if it 
“ (hould be a fon and die under age, then to the teftator’s grand- 
•“ fon. It proved a daughter, and it was adjudged upon fpecial 
“ verdi£f, that the executrix, and not the grandfott, (hould 
u have the term; becaufe the grand fon was not to take, but upon 
a precedent contingency, viz. the birth of a fon, which did not 

** hap- 
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*77$.~ “ happen.** So here the precedent condition, viz. the birth 
~~- of a daughter, has not happened, and therefore the wife is not 

uTATRXIf • ■ * 

-vet/us entitled. 

Blw ’ Again 2 P. Williams 390. Davis v. Horton. w Devife to B. 
“ in tail general, and if B. die without blue in the life-time 
of the teftator’s wife, then the wife to have the premises for 
«* life, Temaiuder to C.. in fee. > B. dies without ifl'uc, but the 
“ teflator’s wife dies before B. Adjudged by Reynolds Jullice, 
•* that the reinaiuder limited to C. is a contingent remainder, 
“ depending upon the deaih of B. without ilTue in the life of 
** the teftator’s wife; and as that contingency never happened, 
«* the remainder which depended thereon could never arife.” 
So here, the limitation to the wife depended upon the birth of a 
daughter, and the death of fuch daughter without imie, but that 
contingency has not happened, and therefore the wife cannot Iv 
entitled. 

Doth the above cafes are exacily in point. The cafe of 
Jones verfus Wtjh-yns may be cited again ft the plaintiff; but 
in that cafe there \\\:S an immediate bequeit to the wife: here 
there wc:e contingencies to a rife fir ft ; neither of which have 
happened. 

Mr. Davenport fer the defendant centra. 

Upon the natural conltrucliou cf the words of this will, it 
was clearly the manifeft intention of the tsflator not to leflen the 
benefit of the wife if (he fhould prove r.ot to have been enficnt ; 
but in cafe he fhould die leaving no fon, or a daughter or 
daughters who fhould not fun ive his w ife, or leave iflue, then that 
his wife fhould take the whole eflate. If fo, in the event which 
has happened, fee is clearly entitled notwdthftamling the con¬ 
tingency, upon which the fubfequent limitation was to arife # 
has not taken place. There are many caff s where words full as 
conditional and contingent as the prefent have neverthclcfs been 
conflrued to be words of limitation- So was ! Id croft s cafe, 
Moore , 486, 7. ** Devife to the ufe of the firft fon of Sir John 
“ 11 tier oft in tail, and fo to the fecond, third, ami fourth fons 
“ fucceffively. And if it fortune the faid fourth fon to die 
“ without idue, remainder ovor to Hamlet Holcrcft with di- 
“ vers limitations over :** Sir John Holcrcft never had but one 
fon. The queflion was, whether the fubfequent ufes could 
arife : and it was hchl by the court that they could, for the words 
amount to no more than a limitation of the eflate; and are 
net a condition precedent to the eflate of Hamlet. Jones 

5 verfus 
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verfus Weficomb. Prec. Chan. 316. 3 Lev. 125. 2 Sfr. 1092. 

to the fame point. And he obferved there were repeated inftances 
in which words of condition have been conftrued as limitations 
indead of contingencies; the lated in point of time is White 
verfus Barber, Eqfter term 1771: there the devife was, to fuch 
child or children as the tedator's wife fhould happen to be en- 
fient with at the time of his death: The tedator had only one 
fon at the time of making his will; two were born after the 
will was made, and before his death: but his wife was not 
enfient at the time of his deccafe; yet the court held, *« it 
“ was manifedly his intention to comprehend all the children 
“ which fhould be born of his then wife, whether before, or 
“ after his deceafe.”—In the prefent cafe, the intention is ap¬ 
parent, that if a fon had been bom, he was to take the edate, 
but in caf-: of a daughter and general failure of iflue before 21, 
the wife was to take the whole. In either event therefore the 
devife in the prefent cafe would take place; as an executory 
devife, if the contingency had happened, or as an immediate 
limitation unon the contingency which has failed. 

The court took time to adrife. 

Afterwards, on the 16th of Ma\, Lord Mansfield, having 
fird dated the cafe at large, delivered the unanimous opinion of 
the court as follows : 


»7f* 

■■ ' InliXiiliM 

Stay**** 

vtrfn 

Bit*. 


“ Our opinion is in thefe words: It was the plain intention 
of the tedator, that in cafe no fon fhould be born, and he 
“ fhould have no daughters who fhould live to the age of twenty- 
“ one years, that the wife fhould have the whole edate: and in 
<* the event which lias happened die is fo entitled.” 

His Lordfhip added, that the fails of this cafe differed from 
the famous cafe of Jones verfus Weficomb. For here it was 
clear, that if the tedator had died during the pregnancy of 

his wife, the edate would have defeended to the heir at law in 
the tifean time. 


Goodtitle ex dim. Hart verfus Knot. 

kMrff TTQ • r\ 1 - •* l(Sth« 

npillo was an ejectment brought to recover certain lands Dtviu of 

in the parifh of Alderckurch in the county of Lincoln, 

to which the leflor of the plaintiff claimed to be entitled as of the tef- 

, . . tutor's per- 

tonal eftate, to truftees, f,r ,h r fayn-m: 0 f deln. legacies. and funeral exnenees, “ All ike >tft, re- 
“ fi* ac . and remainder of his rt aj and perforai .pa:. to his wife, her heirs, executors and adminif- 
trators. —The pirfonal clt.itc 's faflicitrit. 2 t.c la-.-ds deviled in aid , pafs to the wile under 
the repdaary dame. So il the per fen.-.! ut«- had proved deficient in tei-t only, the wife would 
have been entitled to the rtmahid'i. 

hfir 
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heir at law of James Humberten : And on the trial a vcrditCi 
was found for the plaintiff, for a moiety of t *c premifes in 
queftion. 

Upon a motion to fet afide this verdi£t, it was ordered by 
confent of parties, that the verditt (hould be fubjeft to the 
opinion of the court upon the following cafe: 

« The teftator Humberion being feifed in fee of the premifes 
« in queftion, and of other lands, partly in pofieflion, and 
« partly in reverfion, after the death of his wife ; by his will, 
«« after feveral precedent devifes and bequefts, gave and de- 
4t vifed as follows:’* “ In cafe my perfdnal eftate, exclufive of 
«* fuch part thereof as l have before given and bequeathed to my 
«* wife, (hall not be fuihcient to pay all my debts, legacies, and 
** funeral expences 5 I hereby give to Matthew KenrUk and 
« William Reeve and their heirs, all my lands and eftates at 
“ Alderchurch in the county of Lincoln/hire, upon trust to 
“ fell and difpofe of the fame as foon as conveniently may be 
** after my eleceafe ; and the money ariffng from fuch fale, I 
“ will and direct (hall go, and be applied towards making 
“ good any deficiency as (hall happen in my perfonal eftate ; 
“ and if after fuch fale the money arifing thereby (hall in any 
“ refpect be deficient, I do then fubject and make liable the 
“ reverfion of my lands fettled in jointure upon my wife to make 
tl good the lame. The teftator concludes thus : And laftly, all 
“ the »-«/?, reftJue , aruf remainder of my real and perfonal eftates 
whatfoever and wherefoever, I give, devife, and bequeath to 
“ my faid dear and loving wife, her heirs, executors, and ad- 
“ minillrators 1 and 1 conftitute her my foie executrix.” 

The teftator died foon after, without altering his will, leaving 
the leilor of the plaintiff, amt William Blunt, his heirs at law.— 
After his death the will was proved, and out of his perfonal 
eftate all his ddts and legacies were paid, and there was no occa- 
tien to call in the afiiftance of the real eftate. The qtfcftion 
was, “ Whether the plaintiff* as co-heir was entitled to recover 
“ the lands and eftate at Alderchurch V* 

Mr. Wilfon for the plaintiff. The queftion depends upon. 
Whether the teftator intended to comprife the premifes in quef¬ 
tion in the re fiduary claufe ? lie argued that the teftator did not 
intend to comprife them, and if lie did not, then the widow is 
not entitled, but they defeend to the heir at law. He cited Roc 
verfus /*««/, Fort f rue 184. and Wright verfus //*//, there cited, 
ar.d 1 P. Wilt. 3-7,2. 

Mr. 
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Mr. Cujl for the defendant. Upon the whole will there is. 
no title in the heir at law: For the intention of the teftator is 
clear, that his heir at law fhould not have the eftate. In Roe y. 
Flood it was held, that the eftate did not pafs under the re¬ 
fiduary claufe, becaufe it was a lapfed devife j and the court faid, 
that refidue muft be expounded to mean reft and reftdue of the 
teftator’s lands undevifed at the time of making his will, not, 
at the time of his death. But the queftion in this cafe is, whe¬ 
ther lands devifed upon a contingency which never happened, 
fhall pafs by this refiduary claufe ? Jn fupport of which, he 
cited Sprigg v. Sprigg, 2 Vern. 394. devife of lands to execu¬ 
tors to be fold, and thereout to pay 500 /. to A. if he return 

from bevond fea; the refidue to B. A. died before the teftator- 
* * 

Per Lord Keeper : The devife of 500 /. to A. if he be living, 
and fhall return from beyond fea, is a contingent devife and on 
a condition precedent, which not happening, is as if never 
given. Bethels. Hdtndcn in canc. MicW. J772. Jones v. Wejl - 
combe to the fame point. But, he relied on die cafe of Clijfe 
v. Gibbons, 2 Lord Raxw. 13:4. as a cafe in point. There, A. 
by will directed all his debts and funer.il exnenccs to be paid as 
focn as conveniently could be after his death, and gave a power 
to his wife to fell, if need he, his lands, ifc. for that purpofe, 
and then to pay his legacies, amongfl which he gave one of 
loco/, to his wife, and the refidue of his eftate after debts and 
legacies paid he gave to his wife. Lord C:ivper was clearly of 
opinion that a fee palled by the devife of all the reft and refidue 
to the wife after payment, is'e. 

Lord Mamf.dd after dating the cafe faid, I think this an ex¬ 
ceedingly plain cafe. There are two lights in which it may be 
confidercd: Firjt, Whether in the event which has happened 
there jis any devife at all of the premifes in queftion ? If there 
is not, they go by the refiduary claufe to the widow' j for there 
are other eftates devifed; fo that reft and refidue is applicable 
to the other eftates that are fo devifed: and I am of opinion 
that they certainly are not devifed at all; for the teftator fays, 
“ In cafe my petfonal eftate fhall not be fuflicient, then I devife 
4 * £jJV.” lie dies) his pcrfonal eftate is more than fuiiicient; 
therefore he has devifed nothing. 

But Secondly , I will fuppofe the petfonal eftate had been 
a little deficient, and that there had been occafion to make ufe 
of tliis devife to pay part of the debts, and that in confequence 
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of it they had been difcharged. In the cafe I have put, the de- 
' vife would have once taken cffe£l, and there would have been 
a refuUing truft for fomebody, fubjedt to the charge fo brought 
upon it. The queftion would then be, whether in this cafe 
the heir at law could recover ? One objedlion which has been 
taken is that the legal eftate is in the irujlecs, and therefore the 
heir at law cannot recover in this cjedlmcnt. In anfwer to that 
objection it has* often been determined that an eftate in trull 
merely for the benefit of the eejluy que trujl % (hall not be fet up 
againft him ; any thing ihall rather be prefumed : nor (hall a man 
defend himfelf by any etlate which makes part of the title of the 
leflor of the plaintiff. Now if the trufiees had paid this charge, 
they would then have become trufiees for the perfons entitled 
to the furplus after fuch payment. Therefore if the heir at law 
be that perfon, the objection being upon a ground which makes 
part of his title, it fhali not be fet up againft him. The quefiion 
therefore turns fingly ujfcn the conftrudtion of the will. Let us 
fee then what the devife in the will is ? It is a truft originally, 
and in fubftance a charge on land ; which land is devifed fub- 
jedt to raife by fale or mortgage as much money as is neceffary 
for the payment of debts, legacies, and funeral expenccs. It is 
therefore in fubftance and equity a devife of a charge upon the 
eftate; which may be difcharged by payment of the incum¬ 
brance upon it; or, if not wanted, will reft in the fame ftate as if 
it hacl not been made fubjcdl to fuch incumbrance. This brings 
it very near the cafe of Cllffe v. Gibbons , 2 Lord Raym. 1324-5. 
It is land before devifed upon which a perfonal charge is let 
in ; therefore the words, “ All the reft of the land,” neceffa- 
riiy make it come within the rtfiduary clauic. If it had been 
fold, after payment of what was wanted, the reft of the 
money arifing from fuch fale of courfe muft go to the perfon, 
to whom under the refiduary claufe the land was to go, 
fubje£t to fuch payment and difeharge. Therefore in either 
cafe the widow is entitled. Ti e three other judges concurred. 

Per Cur. Foftca delivered to the defendant. 
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Mease, Executrix, verfius Mease. 

rpHlS was an a£lion of debt upon bond conditioned for 
payment at a certain day. Plea, that it was given as an 
indemnity to the plaintiff’s teftator again ft another bond, and 
not damnified. Demurrer. 

The Qneftion was. Whether the agreement ftated in the plea 
could be given in evidence againft the exprefs condition of the 
bond ? 

Mr. WUfon for the plaintiff. The plea is clearly bad, and the 
agreement cannot be given in evidence ; it being fettled that no 
parol evidence can be given to abate or extend a bond or deed. 
Lord Bacon's Elem. Law, Regula 21. />. 82. Cro. Eli z. 697. 
I //. 7. 16. 8 Co. 155. Fitr.g. 73. 2 iri!j. 347. Meres v. 4 n. 
fell , reported fince in 3 ll'if 275. 

Mr. Davenport contra. The plea is founded in truth and 
faft. 

Lord Mansfield interrupted him. If the fact, is true, it is a 
proceeding by the plaintiff contrary to the agreement, and the 
court would incline to get at it in another form. I think there¬ 
fore it would be better to make a motion to ftay proceedings 
upon affidavit, and let it (land over; if upon motion the court 
fhould be againlt the defendant, he muft pay cofts, and judg¬ 
ment upon the demurrer fhall be final. The plea is clearly bad. 

After fume affertions from the attorney for thj plaintiff, Lord 
Mansfield faid, let there be judgment for the plaintiff. 
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Colton verfius Smith. 

npHIS was an aftion for a toll for a wharf in Gainfiorough. 

"*■ One count in the declaration ftated, that the plaintiff was 
lord of the manor, and that he and all thofe, life, had imme- 
tnorially ufed to keep and repair a wharf within the manor; 
and, in confideration thereof, had received toll of all goods land¬ 
ed within the manor; not confining it to the wharf. There 
was another count claiming a toll without ftating any confider¬ 
ation at all. Vcrdidl for the plaintiff. 

Serjeant Hill had moved in arreft of judgment, becaufe the con¬ 
fideration ftated in the firft count was infufficieut in law; and a 

confideration 
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confideration being expreffed, the court would not prefume any 
other than the confideration fo fet forth. 

-Mr. Wallace now {hewed caufe. The cafe of Crifpt v. Bell « 
wood, 3 Leo. 424. is precifely this cafe. The plaintiff’s an ce ft or 
there claimed the very toll in queftion, exa£lly upon the fame 
ground of confederation, and the court then held it was a good 
one. Only two cafes have occurred fince. Wilkes v. Kirby, 
2 Lutvi. 1519. in which cafe there was no decifion, but only a 
quare made by C. J. Trcby: 2dJy, Trueman v. Walgham, 2 Wilf. 
293. which was clearly a cafe of toll thorough; and therefore 
diftinguifhablc from the prefent toll, which being claimed upon 
all goods landed within the manor, in confiileration of repairing 
a public wharf, is in the nature of a toll traverfe, where no 
confideration in fact is necefi’ary. 

Serjeant Hill agreed, that the cafe in 2 Wilf. 293. was a toll 
thorough, where a confideration was necefi'iry to be laid; and 
admitted that in a toll traverfe, as here, no confideration was ne- 
ceflary, becaufe it is implied. But he infilled that as the plaintiff 
had thought fit to lay a confideration and to make it part of his 
prefeription, the confideration, as laid, ought to be fufticient in 
law: but this was not; for no confideration is binding upon a 
third perfon unlefs he receive the benefit of it, and here every 
body who pays has not the benefit of it. As to the cafe in 3 Lev. 
424. it is not this toll; and that cafe is no where reported, or 
even cited, but in 2 Lev. 96. 

Lord C. J. Trcby in Lutivytche makes a quare if fuch a confi¬ 
deration be good. 

Lord Mansfield. In this cafe every body that pays has a 
benefit \ for if they go to the wharf they have the benefit of it, 
and if they land their goods elfewhcre within the manor, they 
land upon the plaintiff’s private property. The quare made by 
Lord Cli. J. Trcby, in Lutwyche, is rather againft the defendant 
here; for it is, quare if net well alleged, and the plea good ? 
"Which (hews he inclined to think it was. In the prefent cafe 
the landing is upon the plaintiff’s private property, and in 3 Lev. 
424. the court held the confideration good. 

The three ether judges concurred. Per Cur. Judgment for 
the plaintiff. 
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Burtinshaw ver/us Gilbert. a£umIu 

#> T n HIS was an a&ton of trefpafs: Plea ifl. Not guilty: 0ne haymf 
ad. A juftification under an authority from Jofiph Cal~ wiiianda 
verly the furviving devifee of the lands in quell ion, under a will 
made by Nicholas Newenden dated' 7th Augujl 1759, upon die liver* the 
validity of which will iflue was taken. jjl^her- *° 

ward* he 

makes another * ill, fay which he revokes all former wills, and at the fame dm t cancels that pr. t of 
the former will winch was in his cum cuftody. ih fore his death he fend, tor an attorney to make 
a third will, hut is fcnftlcf? btlore he ariivcs. Alter his death, the firji and fccond will are found 
together in a paper both cehctUeJ ; but the duplicate of the firft is found uncar.ceHtd amongft his 
other deeds and paficrs. The aft oi cancelling the Utter will docs not fit uj. the dup'.iij’t of the 
former. 


The caufc was tried at the laft Lent aiTizes for Suffix, when a 
vcrdi£t was given for the plaintiff, fubjecl to the opinion of the 
court upon a cafe dated, the fubftance of which was as follows : 

That Nicholas Newenden, on the 7th of April 1759, duly made 
and executed his laft will and teftament, and at the fame time 
executed a duplicate. At the time of making his will of 1759, 
he told one of the witnefles that the will was made in order to 
make his wife eafy. Afterwards, he faid it was not a will to his 
liking, and that he fhould alter it if he lived. Nicholas's wife died 
foon after: That the teftator, upon the 7 th of May 1761, fetch¬ 
ed one part of the old will down llairs to have it altered, and 
then duly made another will of that date : In this will the devifes 
were different from thofe in the will of 1759 *. That Nicholas , 
after executing this latter will, took the faid one part of the old 
will in his hands, tore off his name and feal, and directed Mr. 
Samp/on , the perfon who had made the new will, to cut off the 
names of the witnefles to the old one; which he did in the tef- 
tator’s prefence: and at the execution of rhis fecond will, he faid, 
he made it in order to give Mary Engli/b, a devifee in the firft, a 
greater portion; for otherwife Mrs. IVeffcn, another devifee in 
the firft, would have more than her fhare. That he delivered 
this latter will to Mr. Sant/fon, who lived at about twenty miles 
diftance, defiring him to carry it to his houfe and keep it ; 
at the fame time, he afligned as a reafon for fuch requeft, that 
if his heir at law Ann Newenden , or his daughter. Wefton t 

* N. B. The bequefts themfelvcs made no queftion in the cafe; the only material 
circumftance was, that the devifes in the latter will, varied from thofe in the former. 

Vol. I. E fhould 
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S 774 * Ihould find it, they might deftroy it. Said there was a du- 
9vikr~ir' P** cate will of .x759, in Mrs. WtJUn'i cuftody ; but would 
vnm-errfrn keep this, meaning )tis laft will, as private as he could. Mrs. 
OiKssaV. jfreji on lived about ten miles did ant from the teftator, but was 
in the houfe when the fearches were made after his death. 
-That Anne Newendcn lived with the t eft a tor, and was about 
eighteen years old when he died. That Mary Engli/b died in 
the life-time of the teftator. That, fometime after her death, 
he fent to Mr. Samp/bn the follow ing note— € ‘ Sir, 1 pray you to 
«* fend me the will which you have of mine.”—A fecond note was 
fent on the 14th of April i~&2 .—“ Pray fend me the will by 
«* the newfman.”—That,* in confequence of this note, Sampfon 
fent back the will of 1761 to the teiiator, who, before his death, 
fent to Mr. Wheeler an attorney, to come and make another 
will; who accordingly came in about an hour’s time} but the 
teftator had then loft the ufe oF his fenfes, and died on the 28th 
of December 1762. That two fearches were made in the teftator’s 
cabinet and boxes after his death, the keys of which were in 
Anne Ncwenden’s poffcffion ; and one part of the will of 1759, 
•Und the will of 1761, were found together in a paper, both can¬ 
celled. The other part of the wd'd of 1759 was found uncan- 
celled in the teftator’s room, amongft other deeds and papers. 

The queftion for the opinion of the court upon thefe fads, 
was, ft Whether the teftator died intoft ate or not; that is, 
“ Whether the will of 1759 was revoked ?” 

For the plaintiff, who claimed under the heir at law, it was 
infilled, that the will of 17JQ wao abfclutelv and completely 
revoked by the act of the teftator in car.rt. liing that part of it 
which was in his cuftody, notwithstanding the duplicate re¬ 
mained whole and urtcanceiicd: And fo it was held in Sir 
Edward Seymour's cafe, cited by Lord (i super, in Onions verfus 
Tyrer, 1 P. IVms. 346. 2 Vein. 743. Secondly, being a du¬ 
plicate only of a will already cancelled, it cannot be fet up again, 
but by an actual republicaiicn For, fince the ftatute of frauds, 
there can be no fuch thing as an implied republication. 2 Eq. 
Caf. Ab. 768-7. marginal notes: Cun. Rep. 383.4. cited arg. 
in Acker Icy verfus Vernon. 3 Bur. 1496. 1 Vcz. 191. 1 JVilf. 310. 
In the prefent- cafe, not only no a£l of republieation is dated, 
but no appearance of any intention in the teftator to re-eftablifh 
his firft will, can be collected from the fa£ls found: On the 
contrary it is manifeft, that he was uniformly diffatisfied with 
the difpofition he had there made, from the time he executed it 
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For the defendant centra : That the will of 1759 was not 1774* 
revoked. For the cafe Hates that the will of 1759 was a yW- 

w/// at the time of the ieftator’s death, and in hia own f.AwwUjw 
poffeffion at that time. It is found like wife, that the will of Gil* bet* 
ry 6 t was cancelled. By that act therefore, the will of 1759 
is again fet up, notwithftanding the claufe in the will of 1761, 
revoking all former wills. This doctrine is eaprefsly laid down 
in Glazier verfus Glazier, fince reported in 4 Bur. 2514.— 

“ Teftator made two wills} both found, to have been in hia 
cuftody at the time of his death.-Th c fecond was cancelled , 
the JirJl, uncanctlled. —It was there argued, that the act of making 
the latter , was a revocation of the former, and the fee on d being 
cancelled, the teftator muffc be held to have died inteftate. But, 
per cur. ** Such revocation is*itfclf revocable, and being can- 
“ celled by the teftator, it has no effect} no operation at all : 

“ The firji will therefore Hands ^ood.” 

With regard to the qucilion, whether the cancelling of one part 
of a will is a cancelling of the duplicate, in ionic cafes it may 
be fo held } as where the duplicate is in the pofleffion of a per- 
fon whofe interelt it might be to keep it from the tellator, or where • 
there is an actual withholding it from him, or where neccllary 
impediments lie in his way, and prevent his gaining the pof¬ 
feflion of it.—-But in the pivfcnt cale, it is expreisly dated that 
the uncancelled part was found among the luLmor's other deeds: 

He had therefore full p wer to deftroy or preierve it; and having 
done the latter, with the knowledge of the fecond being can¬ 
celled, it is ftiong evidence that he meant it fiiculd (land as his 
laft will. 

The circumftnnce of the firft will being cancelled, m^kes no 
alteration, but it is equally revived by the 1'econd being can¬ 
celled : and fo it was held in Oniom verfus Tyrer. 1 P. Wms. 

345. reported likewife in 2 I\rn. 743. and Prc. Chan. 459.-— 

* One made his will.—Afterwards he made a lecond will, by 
which he revoked all former wills, and directed the firft to be 
cancelled, which was accordingly done: This latter will was 
not duly attefted to pafs real ellates. The queftion was, “ whe- 

ther under thefe circumftances the teftator did not die in- 
«« teftate ?*’ But the couTt held that the fecond will not being 
duly attefted, was a nullity, and did not revoke the former, 
which therefore was good. 5 The prefent however is a muck 
ftrongej cafe: For here there was a deliberate cancelling of the 

E % /<&»* 
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1774. ficfnd will by the teftator himfelf: Not a mere legal defetl in the 
inftrument. 

maww/w Again, it is clear from the fads found in the fpecial verdift, 
that the teftator never intended to die intejlate, which is material , 
as againft the claim of an heir at law \ and fo was Lord Cotvpert 
opinion in the cafe of Onions verfus Tyrer , 1 P . Wms. 345. be¬ 
fore cited j where he fays, «' tho* the firft will was ordered by 
the teftator to be cancelled, and the fame was in faft cancelled, 
yet all this being upon a preemption that the latter will was 
good and duly executed, it is properly rclievable under the head 
of accident.” i P. Wms. 345. 

It was fuggefted that the parties were willing to hare a fecond 
argument, if the court cntciuined any doubt. 

Lord Mamfield. I believe we none of us have the lend panicle 
of doubt in this cafe. I fee no new light that can be thrown on 
the fubjeft:; there is no cafe in point •, and the principles of 
law are clear enough. Since the flatute of frauds, a will cannot 
be revoked, but by an inftrument executed according to the 
folemnities required by that ftature; or by burning, cancelling, 
tearing, or obliterating the fame by the teftator himfelf, or 
by his directions. 

The mere With refpeCl to the revocation of a will by the act of cancelling , 
"1C ‘/will lt 19 in itfelf an et l uivoCal aft and, in order to make it a revo¬ 
lt no me- cation, it mull be {hewn quo animo it was cancelled. For, 
doneVnimV* un,c ^ s l ^ at a PP ears » will he no revocation. As, if a man 
n*umJi. were to throw the ink upon his will, inftead of the fatul; tho’ it 
might be a complete defacing of the inftrument, it would be no 
cancelling \ or fuppofe a man, having two wills of different 
dates by him, (hould direCl the former to be cancelled ■, and 
through miftake the perfon fhould cancel the latter: fuch an 
a£l would be no revocation of the laft will: or fuppofe a man, 
having a will confifting of two parts, throws one unintentionally 
into the fire where it is burnt; it would be no revocation of 
the devifes contained in fuch part. It is the intention, there¬ 
fore, that mull govern in fuch cafes; and that was the ground 
of the determination in the cafe of Onions verfus Tyrer, 2 Vem. 
743. upon the mention of which, in the argument, I thought 
that fomething remained, which was not dated. The whole 
queftion there turned upon the aEl of cancelling , being under a 
mjlake. Indeed there was fome doubt upon the evidence, whe¬ 
ther the firft will was cancelled at all: But Lord Convper there 
fays, fuppofing the firft will had been cancelled, the teftator 

did 
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did not mean to do fo: Why ? becaufe the devifes in the fecpnd 1774. 
will were precifely the fame as thofe in the Etft, and to the fame "7 

perfon. He did it therefore upon a fuppofition, that he had Awwefit 

executed the latter according to the ftatute of frauds} not with 
a defign to revoke the devifes as to the real eftatc. It is clear, 
therefore, that the ground of the determination in that oafe, 
was, its being a cancelling by mi/late nqt that the firft will was 
revived for want of the latter being duly fubfcribed by the 
witnefles. The books make Lord Cowper add (which would 
perhaps be difficult to maintain) “ that even though the law 
held this to be a revocation , yet, under the head of accident , a 
court of equity would relieve.” To be fure, in order to explain 
any fuch act of cancelling, tearing or defacing, i&c. as I have 
before mentioned, parol evidence mult be let in. 

But fee how ftrong a cafe the prefent is, as to the teftator’s in m 
tuition to revoke. At the very time of making his firft will, he 
exprefles his difiatisfa£tion at it; and adds, that he meant to alter 
it if he ftiouid furvive his wife, becaufe Mrs. U^e/lon would 
take more under it than he intended (he fiiould do. He perfifls 
in the fame intention after the death of his wife, and executes 
it by a new will in 1761, which is a complete, legal, and effec¬ 
tual will; and if he had died immediately after, whether he 
had cancelled the former, or not, it would have been revoked; 
becaufc at the end of the fecond will, there is a declaration by 
which he revokes all former wills. Bt fides this, he deliberately 
cancels that part of the will of 1759 which he had in his 
own pofieffion} and by the evidence it is clear, that he had not 
the duplicate in his poflVffion at that time} for he mentions 
that it was in the hands of Mrs. Wejloni and the reafon appears, 
why he could not well get at it, from the circumftance that in¬ 
duced him to give Mr. Sampfon the care of the fecond will: 
namely, that if Ann Newcndcn or Mrs. JVe/lon fiiould get at it 
they might deftroy it. 

The fa£ts arc too many and too ftrong to admit of a queftion, 
but that, at the time of making the fecond will, the firft was 
upon every principle of law clearly revoked, and can sever be 
fet up again but by a new will. It is however contended, that 
there are circumftances which are equivalent in this cafe to a 
new will; and they are thefe: that Mary Engli/h, a favourite de- 
vifee under the will of 1761, died: By her death his intentions 
under that will were defeated } and being fo, he had cancelled it. 

Further, that he had it in'view to make a new will, and there* 

E 3 fore 



54 

>774 


EASTER TERM 14 George HI. B. R. 


fore, there is the fhengeft evidence of his intention not to die 
^ inteflatC} hut he is fpeechlefs before lie can accotnplifh it. 
w\.\witrfui Be it fo : but he had actually cancelled the ill of r 7 50- Why 
Cu,WT ‘ then is the difpofitiou in that to he fet up ir. prefett nee to any 
other, or even to that made under the will ■ f 1761 ? It docs 
not appear when he cancclkd tin* will of i'( i, but he did it fo 
leifurely, that he put it up together with the will of 1759; and 
the reafon, as it appears, for his doing fo, was, becaufc he meant 
to make another will. It Teems however upon iearch that the 
other part of the will of 1759 had come from Mrs. IVeJIon s, and 
^ras found amongft the telfator’s papers. Iiow did it come there ? 
With what view? Upon what meffjge ? Under what cir- 
cumftances ? Whether the teftator fent for it, or not, we are 
all in the dark. The jury it is true have not found that it was 
put there after his death, but they have not found how it came 
there, nor was any thing fuggcfled about it at the trial, it 
being therefore in the pofieflion of the teliator, nobody knows 
how or why, there is no colour for its b.'ing let up after the 
former part was cancelled. It is a very flrong, and a very plain 
cafe. 

aredup^ <rC -dfion Juflice. If the duplicate of the will of 1759 had 
carci«(a ftill remained in the hands of the pcrfui to whofe cullody 
inthe^uf- was originally i-ntrufhri, yet the cancelling that part vJ.ich 
tody of tee the teffa tor had in hi ? own pofi'cffioii would have been a fuffi Jent 

tcftd.O') I» t . ■. f j- « ■ , ■ 

other noc; CanCtJJJIlg Cl lUCU UtljJiUMftC. 
ana ti.e tu¬ 
telar cancels that which is in h; tuftody, it is an tff- ftaal cancelling cf * nth. 

Mr. Juflice miles, and Mr. Jull n:e AJhourJl concurred. Per 
Cur. Let the poiica be delivered to the phdmitr. 


IIart verjus Aldridge. 

Trefpaft"" HP HIS came bef:>re the court on a cafe referved upon the 
on i.ie tafe following queflion ; Whether under the circumflanccs of 


'Tuejday, 
May 3d 


n.lit* *or this cafe the plaintiff was entitled to recover?—It was an ac- 
fcducing his t j on 0 f trefpafs on the cafe for enticing away fcvcral of the plain- 
jutrr.tjman. j- ervanis who ufed to work for him in the capacity of jour¬ 
neymen fhoemakers. The jury found that Martin and Clayton 
were employed.as journeymen fhoemakers by the plaintiff', but 
for no determinate time but only by the piece, and had at the 
time of the trefpafs laid each of them a pair of fhoes unfinifh- 
ed ; that the defendant purfuaded them to enter into his fervice 
and to leave thefc fhoes unfinished, which they accordingly did. 

Mr, 



EASTER TERM 14 Gsorgb III. B. R. -5$ 

* 

Mr. Darell, for the plaintiff, dated it to be a queftion of com* * 774 * 
mon lav, and that the only point for the opinion of the court Ha>t 
was, “ Whether a journeyman was fuch a fervant as the law takes w ju 

“ notice of!'* In fupport of which propofition he infifted that A*-®**#®* 
a journeyman is as much a fervant as any other perfon who works 
for hire or wag^s; that neither in reafon nor at common law is 
there ;.ny diftimflion between a fervant in one capacity or an- 
otlnr, and that the injury of fcdu&ion is in all cafes the fame, 
though the recompence in damages may be different. To (hew 
that an nclion lay at common law for taking a fervant out of 
his mailer's fervice, he cited Broke Abr. tit. Aftion fur It cafe, 
pi. 38. II Hen. 4. 23 .pi. 4 6 . In Fitzberbert , I < 58 . D. it is laid 
down, that “ if a man take an infant or other out of another's 
“ fervice, he (hall be punifhed, although the infant or other were 
“ not retained.” In Brooke, tit. Lob. p. 21. a diftin&ion is taken 
between the taking a fervant out of his mailer’s fervice, and the 
procuring him to depart or retaining him after a voluntary de¬ 
parture, being apprifed of his firft retainer: In the two laft 
of whiclt cafes, an a£lion on the cafe is the proper remedy} in 
the former, trcfpafs, at common law. But he iniiiled that in no 
cafe had there ever been a diftintlion taken with refpecl to the 
time for which a fervant might be hired } nor indeed before the 
5 Eliz. c. 4. was any precife time neceffary ; the object of 
which llatute was very different from thequeilion before the couit. 
lie preffed the argument ab inconvenienti,H ating that it would be 
of great detriment to the town, where the whole trade was in a 
great meafure carried on by this fort of fervant.—That the ver¬ 
dict had found the defendant to be apprifed of the retainer of 
the fervanrs, it being in proof that lie had defired them to leave 
their work then in hand unfinifhed. 

Mr. WUus contra. The fingle queftion is. Whether the en¬ 
ticing away a journeyman lhoemaker, who is hired to make a An¬ 
gle pair of (hoes, is fuch an injury to his mafter as that an a£tion 
will lie for it ? Now the jury have found that there was no 
hiriug for any determinate time, but only by the piece: If ib, 
they could not be the plaintiff’s fervants ; for the term * journey¬ 
man’ docs not import that they belong to any particular mafter. 

Lord Mansfield interrupted him. The queftion is. Whether 
faying that fuch a one is a man’s journeyman, is as much as 
to fay, that he is fuch a man’s fervant; that is, whether the 
jury by finding him to be the plaintiff's journeyman do not 
vi termini find him to be his fervant l A journeyman is a fer- 

£4 vant 
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1774 vant by the day; and it makes no difference whether the work it 

--— done by the day or by the piece. He was certainly retained to 

finifh the work he had undertaken, and the defendant knowingly 
AtaaiDcc. enticed him to leave it unfiniflied. 

What is the gift of the action ? That the defendant has en¬ 
ticed a man away who flood in the relation of fervant to the 
plaintiff, and by whom he was to be benefited. I think the 
point turns upon the jury finding that the perfons enticed aw'ay 
were employed by the plaintiff as his journeymen. It might 
perhaps have been different if the men had taken work for every 
body, and after the plaintiff had employed them the defendant 
had applied to them, and they had given the preference to him 
in point of tinfe. For if a man lived in his own houfe and 
took in work for different people, it would be a flrong ground 
to fay that he was not the journeyman of any particular mailer : 
But the gift of the prefent a£lion is, that they were attached to 
this particular mailer. 

AJloti Juftice. It is clear that a mafter may maintain an ac¬ 
tion againft any one for taking and enticing away his fervant 
upon the ground of the intercfl which he has in his fervice and 
labour. And even fuppofing, as my Lord has flated, that the 
fervant did live in his own houfe, if he were employed to finifh 
a certain number of fhoes for a particular perfon by a fixed 
time, and a third perfon enticed him away, I think an ac- 
tion would He. If not, it might be of very bad confequence 
in trade. He is a fervant quoad boc % and though the feducer 
and enticer is much the worfe, yet the law inflicts a penalty 
upon workmen leaving their work undone. 

Mr. Juftice Willcs and Mr. Juftice Ajhhurfl concurred. Per 
Cur. Let the poftea be delivered to the plaintiff. 


•Tutfday, Howlet and another verfus Strickland. 

May 30, 

iam° V u’nii- was an a&ion of covenant. The defendant pleaded 

quidated that he had fuftained greater damages by reafon of the 

bTCacllfca . committed on the part of the plaintiff, than the value of 
the breach the damages fuftained by the plaintiff on account of the breaches 
vemms to' * lle g ed »» the declaration: all the breaches affigned in the plea 
triiTthe” 1 * were for non-delivery of allum in due time. The plaintiff de« 
plaintiff* murred, and for fpecial caufe affigned, that it was not compe r 
*!u*ded > hy tent t0 thc defendant to plead thefe damages by way of fet-off. 

way of let- Mr, 

off 
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Mr. Chambrt for the plaintiff. The covenant is not for money, 
therefore the damages cannot be fet off, either by fiat. 2 G. 2. 
c. 22. or 8 G. 2. c. 24. For they are not debts, nor recover¬ 
able as fuch. A tender is only pleadable to an a£Hon of con¬ 
trail for money. 

In no part of the plea is it alleged, that thcfe are mutual 
debts. But farther in this cafe, the damages to be recovered 
upon the covenant, are totally uncertain 1 the meafure of them 
depending upon the difcreticn of the jury. It is impoiTiblc there¬ 
fore for the parties to affix any prccife balance; and confequently 
the a£l of parliament cannot extend to them. If the con- 
llru&ion which is contended for on the other fide, is to prevail, 
damages upon a breach of marriage contrail, might be infilled 
upon as debts: and the fame reafoning might extend to the 
fetting off damages in an aclion of trover. 

Mr. Serjeant Walker for the defendant. By flat. 2 G. 2. e. 22.- 
a defendant is at liberty to fet off any demand that he may have 
againft the plaintiff j or to plead it in bar as the nature of the 
oafe may require, and by flat. 8 G. 2. c. 24. this power is ex¬ 
tended to debts of a different nature. 

The prefent a£lion is an aclion for damages, and the fet-off is 
of the fame nature as the demand j vis. unliquidated damages: 
the verdift therefore will decide the balance. The uncertainty 
of the damages cannot be a foundation for the dillin£lion infilled 
on: for the words of the (latute are general, ** mutual debts:*' and 
in aim all all the cafes where a fet-off is allowed, the balance is 
uncertain. In an aclion upon a quantum meruit , the very ex- 
preffion lhews,that the damages are unliquidated : fo in an a&ion 
for work or labour done, or for goods fold and delivered, the 
damages are unliquidated. No inconvenience can arife in the 
prefent cafe, becaufe thefc damages arife upon the fame inflill- 
ment, and make but one transition: the jury therefore can 
decide with equal eafe upon both. 

Lord Mansfield. I take this plea to be merely for the purpofe 
of delay. The a£l of parliament, and the reafon of the thing, 
relate to mutual debts only. Thefe damages are no debts. An 
indebitatus ajfumpfit could not be brought for them. * 

Mr. Jultice Afhhurfi. Debts to be fet off mull be fuch as an 
indebitatus ajfumpfit will lie for, 

Mr. Jullice fifion. Clearly an unliquidated demand or un¬ 
certain damages cannot be fet off. Mr. Jullice W'tlUs concurred. 

Judgment for the plaintiff 


St 
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Rex verfus Sir John Carter. 


JalnfnM- 
tion in the 
nature of a 
fus xoarran- 
>1 granted, 
where the 
right de¬ 
pends upon 
a nutter of 

doubtful 

hzu, in or¬ 
der to its 
being finally 
determined. 


TjFON a rule to {hew caufe why an information, in the 
nature of a quo warranto, fliould not be directed to the 
defendant, to {hew by what authority he claimed to be a burgefs 
of the borough of Portfmouth , the ground of the application 
was, that at the time of his being defied a burgefs he was an 
infant of the age of nine years only \ and therefore incapable of 
ferving the office : and the cafe of Rex verfus White, cafes temp. 
Lord Hardwicke 8. was cited. But here it appeared that the 
defendant was not fworn in nor ever afied till after he was 


The quef. 
tion in this 
cafe, was, 
whether an 
infant of 
nine years 
old was ca¬ 
pable of 
being elec¬ 
ted a bur- 
(cb ? 


of age. 

Upon flicwing caufe, the counfel again ft the rule went very 
much at large into the doctrine of an infant’s capacity to take. 
But as the court were clearly of opinion that they ought not to 
decide fo material a queflion in this fummary mode, I {hall poft- 
pone ftating the arguments on this head, till the deciflon of this 
queftion upon demurrer, Mich. 15 Geo. 3. infra, 220. when they 


were repeated. 


Secondly , they prelfed the ground of long acquicfccnce ; ftating 
that the defendant was defied a burgefs in,1751, fworn a bur¬ 
gefs in 1763} an alderman in September 1763: afterwards 
defied mayor, and no objefiion made, till the prefent time, 
when the attempt is to disfranchife him , and fiaty other per- 
fons claiming uuder his eleftion. As to eleven of them it was 
contended there could be no queftion ; becaufe the mayor, and 
all the aldermen who were within fummons were prefent, 
and all concurred in their election. Amongft them was Mr. 
Barlow the late mayor. If therefore the mayor chofen under 
Carter was not legal mayor, Barlow, .agreeable to the terms of 
the charter, mult be confldcred as legal mayor} becaufe the 
charter directs that the mayor muft hold over until another be 
duly chofen. 


Lord Mansfield^ flopped the counfel on the other fide, as being 
unneceflary to fay any thing—The only queftion now before 
the court is, whether the rule (hall be made abfolute, that is, 
whether the caufe fliall go to trial. 

The only point which ftruck me as material to be confidered, 
was the fecond ground of objection to the rule; namely, the 
circumftances under which this application is made} from which 

i* 
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it appears* that if the admiffion and election had been at the, 1774. 
fame time, the defendant would have been in poJTeflion above - u 
twenty years. But it is faid, though a title accrues within 
twenty years, the court, under circumftances, will not interpofe Ca * t ^ 
to difturb the peace of the corporation. In cafes where there 
has been a long acquiefcence, and where the obje£tion, if it pre¬ 
vailed, might go to diffolve the corporation, the court might 
be fo dl (inclined. But here there is no acquiefcence for any 
confiderahle period of time; and it is admitted on all hands 
that it will not endanger the diiTolution of the corporation. 

The objection then turns fingly upon a point of doubtful laws 
whether an infant is capable of being elected a burgefs. This 
may be a very confiderablc quedion, and a great deni may be faid in 
favour of their being elc&ed. An infant is capable of purchafesand 
privileges that are for his benefit, and amongd other privileges 
that of a grant. Suppofe the king in the firft charter had no¬ 
minated an infant one of the burgeiles: Upon a quedion whe¬ 
ther the nomination was void, it would depend upon circum- 
ftances; and might turn upon the nature of the adts requifite 
to be done by the burgefi'es. It may be a quedion which in its 
confequentes may more or lefs affldl the right of all the cor¬ 
porations in the kingdom. Therefore ail thefe grounds operate 
conclufively to make the rule abfolute. The reafons urged 
againd it are, that there is no precedent which fupports the 
application. But two cafes have been cited, in which the reafoo 
Lord Hardwicke afiigns for fending the very quedion now under 
litigation to be tried, was, that it had never been fettled. It 
does not appear that thofe cafes ever were finally decided. There¬ 
fore the court in this cafe adopt the rcafon which weighed 
with Lord blardwicke , and make the rule abfolute, that the 
quedion may receive a full and final determination. As to the 
election of the eleven being good, upon the ground that if Carter 
was not mayor, Barlow was; where a man has no idea that 
he is a&ing in a particular capacity, it is the fame thing as'if 
he was abfent: no authority has been cited to drew that fuch an 
ele&ion would be good ; and we cannot in this fummary way 
determine that it is. Therefore it is mod clear that all the rules 
pauft be made abfolute. 

The three other Judges concurred. 
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R^x ver/us Abraham Hall. 

*JpHE defendant upon a motion to difcharge him out of prifon, 
being brought up by habeas corpus K and the warrant of 
commitment returned, it recited, that, “ Whereas the defendant 
** was, upon the complaint of Edward Ripley , boatwright, and 
“ upon the oath of, life, convicted before me John Drage Efq ; 
•* one of his majefty’s juftices of the peace, Esk. in purfuance of 
** an a£t of parliament palled in the fixth year of, the reign of 
** his prefent majelty, for cutting down and carrying away one 
“ afli timber-tree, that was growing in a drove-way belonging 
to an enclofed ground, called a dolver, at Burwell aforefaid, 
“ in the county aforefaid, the property of Matthew Deace of 
** Burwell aforefaid, gent, without the confent of the faid 
“ Matthew Deacc the owner thereof. And this being for the 
•* firli offence, the faid Abraham Hall was ordered by me, the 
** faid jullice, to forfeit and pay down the fum of fifteen pounds, 
** together with the charges previous to and attending fuch con- 
** viclion: which he refufed to pay. Thefe are, therefore, in his 
“ ma jelly’s name, to require you the faid con liable, to convey 
** and deliver into the cullody of the faid keeper of the faid com- 
** mon goal, the body of the faid Abraham Iiall: and you, the 
«* faid keeper, are hereby required to receive the faid Abraham 
*• Hall into your cullody in the fa'd goal, and him there fafely 
to keep during the time of nine months, or until the faid for* 
“ feiture or fum of fifteen pounds, together with the charges 
** previous to and attending the faid conviction, lhall be paid. 
** And hereof fail not.” 

Given under my hand and feal, tfc. John Drage. And this 
is the caufe of taking and detaining the faid Abraham Hall % 
tfc. 

Mr. Bearcroft obje£led to this commitment as illegal. For 
though the ftatute is in the alternative “ that upon non-payment 
** of the penalty and cods, the offender lhall be committed to 
** gaol for any time not exceeding twelve months, nor lefs than 
“ fix, or until the penalty and charges lhall be paid, yet this 
<* conviction does not afeertain any fum for colls or charges: 
“ the time of imprifonment therefore is uncertain, which is 
« fatal.” 
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Lord Mansfield. This conviction cannot be fupported. The 
principal judgment is a penalty in a certain fum of money, 
and imprifonment is a coercion of the payment: but while the 
fum remains uncertain the defendant cannot be releafed. There¬ 
fore, let the convi&ion be quafhed, and the defendant dif- 
charged. The three other judges concurred. 


Lovat ver/us Parsons and others, aflignees of Allen. 

IN ^Trover for a cafk of indigo, upon a rule to {hew caufe 
why a new trial fhould not be granted; the fa£ts, as they 
appeared upon the report of Mr. Juftice AJhhurfi, were as fol¬ 
lows : 

That one Allen, previous to his becoming infolvent, had ordered 
a fmall cafk of indigo of the plaintiff; who, in confequence of 
fuch order, fent him a calk containing about a cwt. by the wag¬ 
gon. Allen, upon receiving notice from the plaintiff of the in¬ 
digo being upon the road, fent a letter, complaining that the 
quantity was more than he could take. The anfwer to which 
was, that his order had been complied with, and that the plain¬ 
tiff never fent lefs, and would expect to be paid for it within 
four months. Allen flill objected to the quantity of the indigo, 
and alfo to the time of credit; but in a fubfequent letter all 
objections were removed, by the offer of one Smith to take all 
the indigo of the plaintiff at a certain price, to which the plain¬ 
tiff confented. Subfequent to this, and after the arrival of the 
indigo in the waggon, Allen made an aiTignment of all his effeCts 
for the benefit of his creditors, but refuted to affign the indigo, 
faying it would injure the plaintiff. The queflion was, ** Whc- 
** ther under thefc circumftances the indigo was the property 
“ of Allen or of the plaintiff The jury found a verdiCl for 
the plaintiff, damages 111 /. 

Serjeant Davy, in fupport of the rule, infilled, that the indigo 
having been fent to Allen , in purfuance of his order for that pur- 
pofe, was become his actual property; and therefore, upon 
his infolvency, ought, as well as his other effects, to be equally 
divided amongft his creditors. For, though a feller who has 
delivered goods to a carrier by order of the vendee, may in cafe 
of an infolvency flop them in tranfitu f yet if they are delivered 
to the vendee, as in point of fa£t this indigo was, the propertv 
is effectually altered. If Allen had net become infolvent, he 

7 would 
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1774. would 'have been liable <0 the plaintiff* in an adion for goods 

... fold and delivered. If fo, he is a debtor for them ; and this 

being an alignment for the benefit of all his creditors} he would 
Pm ism. have no right to give a preference to the perfon felling the in* 
digo ; confequently the vendor cannot claim fuch preference. 

Lord Mansfield inquired, whether the indigo, after arrival, 
remained in the hands of the carrier till the difpute between 
the plaintiff and Allen was fettled ? Upon its being anfwered in 
the affirmative, and that the affignees, the day after the align¬ 
ment, had prevailed on the carrier to deliver the goods to them; 
Lord Mansfield find, I think it was a great indulgence in the 
judge to give you leave to move for a new trijl without coil*. 
This is a difpute about a parcel of indigo; and Alim , the 
perfon to whom it was originally fent, refufes to take it, hecaufe 
the quantity is too great: he next obje£ls to the fhortnefs of the 
credit given; and finds fault both with the quality ami the price. 
But at lad he fends word to the vendor, that he ha< met with a 
perfon who will purchafe the indigo of the plihntiF in his 
dead, at a certain price; to which price the vendor in arrfwer 
agrees. Subfcquent to this, the defendants apply to Allen for 
an alignment of his effects for the benefit of ail Iris creditors; 
and being apprifed of the difpute relative to the indigo, requeft 
him to affign that amongft his other effe£ls. This Alien pofi- 
tively refufes to do, faying, he would fooner rob on the high¬ 
way, for that he had never accepted it. After this declaration, 
the affignees, with full notice that it was net Alien 's property, 
bribe the carrier to deliver the indigo to them, and now ittfift 
they arc entitled to it, as claiming under Ailtn, though he has 
renounced all claim or right to it whatfoever. I really never faw 
a cafe fo void of pretence or law; and am extremely ferry 
that leave was given to make the motion w-ithout cofts.—The 
three other judges concurred,—Rule difeharged. 


Jfiwfajr, 
May 9th. 
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Griffin vtrjus Blandford. 

|N Replevin, the defendant avowed the taking under an an* 
A cicnt cuftom, that time out of mind, the Lord of the manor, 
upon the death and alienation of every tenant, was entitled to the 
fecond bed bead:; if but one, then to that one bead; and if no 
bead, then to a compenfation in lieu thereof. 


ITTnAim 
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Upon the evidence^ the euftom appeared, by a decree of the 
Duchy of Lancafier, to be, that time out of mind the Lojd of 
the manor, upon the death of every tenant dying feized, and-up¬ 
on the alienation of all and every parcel of the faid lauds, &c. 
had been ufed to have, and of right ought to have, the fecond 
bell bead, only one and no more; if but one bead, then that one $ 
if no bead, then fo much money as the chief rent amounted to ; 
with an exception of mefne feignories, burgage tenures; and alien¬ 
ations to the ufe of the alienees and their heirs. Verdi& for the 
plaintiff. 

Upon a rule to (hew caufe, why a new trial (houtd not be 
granted, it was obje&ed, that the cuftcm, as fct forth in the 
conufince, was different from the cuRom proved; no exception 
being Rated: and if there had, it might have appeared that this 
was a cafe within it. 

Lord Mansfield. I am fatibfied that, in point of form, the 
cuRom is not fet out as proved ; for there is nothing in the plea, 
which goes to fliew that burgage tenures and mefne feignories 
are excluded, therefore the objection mult prevail. But there 
is nothing upon the merits. 

Per Cur. Let there be a new trial, with liber tv to the de- 
fendant to move to amend his plea. 


* 77 * 


Gnrrd 

vtrjin 
»o no. 


BlATCH verfus ARCHi-R. Same «ay. 

¥ 7 PON (hewing caufe, why a new trial (hould not be granted, r n dehr for 
in this cafe; Mr. Juftice Wilks read his report as follows: an 
This was an aftion of debt againft the (heriff of 
« E/Tex. for an efcane of one Moody. The declaration Rated a ,ndorfif - 
«« judgment of this court in debt, an arreR, and a fubfequent rfl inventus 
«« efcape. At the trial, a quo ft ion arofe, whether the arreft was ca^Z.^t 
*« legal ? It was obje£ted, Fir ft, that there was no proof of a fufiident 
« ca. fa. being delivered to the (heriff. But I held, the return h?being ° 
“ of non efi inventus indorfed upon the writ fufficient in this ^divertdto 
** a£tfon. Secondly, That the arreft, if any, was by the foil of 
“ the bailiff 1 , and not by the bailiff hhnfelf, who was at the 
“ diftance of thirty rods, and not in fight, therefore no legal ar- 
** reft. But I left it to the jury to fay, whether old Fenton, 

“ the officer, was not quodam tnodo prefent at the time of the ar- 
“ reft; the jury found that he was, and gave a verdi& for the 
“ plaintiff.”—Upon the motion and now, a third ground of ob¬ 
jection was made, namely, that <00 warrant was produced e 

but 
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>774* kut Mr. Juftice Willes faid, he did not recolle£t that obje&knf 
- being mentioned at the trial. 

mtrfia Serjeant Kempe and Mr. Lucas (hewed caufe. Firft, The 
a*chxi. queftion, whether old Fenton the officer was or was not prefent 
at the time of the arreft, was a fad proper to be left to the jury. 
For it is nowhere laid down that the a&ual taking muft be by 
die bailiff himfelf; it is fuflicient if it be by the affiftant, and the 
bailiff be near at hand. In 6 Mod. 211. which is the only cafe 
upon the fubjed, there was no determination. Secondly, It is 
not neceffary in an adion againfl the {heriff to prove that the 
ca. fa. was delivered to him. 

Mr. Morgan faid, his objedion was that the warrant was not 
produced. 

Anfiucr. The warrant is in the hands of the officer, and there¬ 
fore it is not in the power of the plaintiff to produce it: nor is it 
neceffary in this adion where the lheriff is charged civilly. 
Otherwise, in an adion of falfe imprisonment; for there a clear 
and regular authority muft be (hewn in every particular, or he 
is not chargeable; but here his own irregularity ought not 
to be an excufe for his neglect. Be fide s, the fhcriff’s agent, one 
^Thomlinjbn, who was called and could have proved it, immedi¬ 
ately, upon hearing his name, ran out of court to avoid his being 
examined. 

Mr. Wallace, Mr. Cox, and Mr. Morgan in fupport of the 
rule. 

The fad to be proved in this cafe is, that the party was 
legally arretted: To cflablifh which it muft be (hewn, either 
that the arreft. was by the (heriff himfelf, or by virtue of a 
warrant in the hands of an officer, duly figned and fealed by the 
(heriff: for, an arreft under a verbal authority would be illegal ; 
and the party arrefted would be entitled to his difeharge. It would 
be (irange in fuch cafe to charge the (heriff as for an efcape under 
a legal arreft. It was neceffary therefore to (hew that Fenton 
the officer had an authority with regard to which there is no 
evidence; for the writ and the return only (hew that the (he¬ 
riff had a writ: and it was in their power to have proved it; 
for they might have fubpoenaed Fenton, and given him notice to 
produce the warrant. But fecondly, fuppofe the warrant had 
been proved, this is no legal arreft. For the warrant was given 
to the officer; and the arreft was by his fon, at the diftance of 
thirty rods, which are two hundred yards, not even in fight of 
the father, much lefs in his prefence which t« neceffary. 


Mr. 
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Mr. Morgan obje&ed ftrougly that the warrant * was demanded j 774. 

by Moody the perfon arretted, and not (hewn} therefore the art-eft -— 

was bad; and cited 6 Co. 54. The countefs of Rutland's cafe. 

"Lord Mansfield. This is rather a hard a£Hon ; and certainly, A,CXI ** 
in a cafe attended with hardfhip, juries have a leaning as far 
as ju’ftice will permit them, and fo has the court. But ftill I 
am not fatisfied to fay, that the verdict in this cafe is wrong. 

Several objections have been made; ift. That the arreft was An arreft 
not by the (hcriff’s officer himfelf, for that the father was the 
officer, and the fon the hand that arrefted. That the officer muft 
be the authority to arreft, is certain : but he need not be the hand need not be 
that arrefts, nor in the prefence of the perfon arrefted, nor a&ually 
in fight, nor is any exaft diftance preferibed. As to the bailiff nor in the 
being the authority in this cafe, it is in proof that old Fenton fo/attuaily 
came to Jngatefione to arreft Moody , and went out of the public in ." hl > nor 
houfe for that purpofe. It is true one of the witnefles fpeaks to precifc 
his being at the diftance of thirty rods; but he does not (peak ^''p er “^ n 
at the time of the arreft; nor is it eafy to fpeak with certainty, antiU«s. 
as to diftance at a particular time. But it is faid, that young 
Fenton the fou, who could have cleared up the doubt, ought 
to have been fubpeenaed by the plaintiff. It is certainly a maxim 
that all evidence is to be weighed according to the proof which 
it was in the power of one fide to have produced, and in the 
power of the other to have contradi&ed. But I think it would 
havfe been very improper to have called the fon ; for in fa& it is an 
a&ion againft his father the bailiff, though nominally againft the 
Upon the whole therefore I am of opinion, that the 
fa& was fairly and properly left to the jury ; it was their province 
to judge, whether the officer was on that bufinefs\ and if he was 
immediately following the fon, it is fufficient. It would have 
been a different cafe if he had been upon fome other errand, 
or had ftaid at home, and fent a third perfon to make the arreft. 

As to the other obje£Uons, it is clear, that old Fenton was 
the officer who was to arreft: and being fo, his name, according 
to the ufual pra&ice, is indorfed on the writ. Lafily, the re¬ 
turn of non efi inventus on the back of the writ is fufficient 
evidence againft the (heriff of the delivery of the ca.fa. for it is 
an acknowledgment of it under his own hand. Therefore I am 
of opinion there is not fufficient ground for granting a new trial. 


• The evidence mi, that young Fnutm laid at the time of the arreft, that he had 
his authority in his pocket, and that it was at the fuit of Mr. Match. The name of 
old Fenton was indorfed upon the writ. 

Vm . I 
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AJton Juftice. It is not neceffary that the bailiff Ihould be 
afiually in fight* hut he mull be fo nqjir, as to be near at hand* 
and a£ting in the am ft \ and the jury in this cafe have found 
that he was. 

With refpe& to the delivery of the ca. fa. it is evident it mu ft 
have been delivered from the return of non eji inventus indorfed 
upon the back of it. But it is further objected, that there ffiould 
have been a mandate to the officer, who was to take the body. 
Here Fenton was the perfon appointed;. and his name appears 
upon the back of the writ, which it feems is the ufual ceremony 
of authorizing the bailiff to arreft. But a material fact in this 
part of the cafe is, that the Iheriff’s agent, one fThomlinfon , 
whofe bufinefs it was to make out the warrants, and who could 
have proved the fa£fc, upon being called, ran out of court to 
avoid being examined. Therefore 1 am of opinion, upon ail 
the obje&ions, that the rule ought to he difcharged. 

AJbhurJl Juftice. I am of the fame opinion. The jury have 
found that the officer was fo near as to be acting in the arreft; 
which is fufficient: he need not be actually in fight. 2dly. It 
may be very difficult for a plaintiff to be able to prove die ex- 
iftence of a warrant, which is in the cuftody of the officer, and 
neccffary to be fo, as his own juftification. Therefore very flight 
evidence is fufficient to (hew that there was a warrant, and 
here the bailiff's name is indorfed on the writ; which is the 
ufual method. 

Per cur : Let the rule be difcharged. 


rutjday , Whitbread verfus Brooksbank. 

May lotlu 

The price TP HIS. was an a£tion on the cafe, for money had and received 
che/Lrrk** hy the defendant, an oflicer of the excife, to the ufe of 
the rule of the plaintiff. The jury found a fpecial verdict in fubftancc as 
foaow$s 

operation of ft rang beer, end not tlie average price of barley throughout the k'mgetsm. 

u That the plaintiff, after the 24th of January 1761, brewed from 
malted com, and dfcly Exported from the port of London , 6229 
barrels of beer as merchandize at different times from the 6th 
of June 1771, to the 15th of September 1772, when barley was 
at and under the price of 24/. per quarter at the faid port of 
Lon ien % and above the faid price of 24 s. per quarter, according 
to the average price of corn throughout the kingdom at large, as. 
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published in the Gazette, according to flat z o Geo. 3. c. 39. for re- 1774. 
giftring the prices of corn in the teveral counties of Great Britain j Wki “‘ 
upon which 6229 barrels of beer, the duties were charged and skcad 
paid: and the faid plaintiff claimed to be allowed, by the com- b*qo««- 
miffioners of excite, and the faid Stamp Broohjbank , their proper ***** 
officer in this behalf, the bounty of one fhiiling a barrel, amount¬ 
ing to 311 /. 9 /. 9 d. by virtue of the flat, x Geo. 3. c. "].f. 6. which 
direfts fuch bounty to be allowed on beer exported, when barley 
is at or under the price of 24 s. per quarter, and which bounty, 
the faid commiffioners and the faid Stamp Brook/bank had re¬ 
futed to allow: and that it was the ufage of the commiffioners 
of excite to allow fuch bounty on beer exported from the port of 
London, when the price of barley was 24 s. per quarter, or 
under, at the port of London.” The qutteion upon this fpecial 
verdift was ; “ Whether the bounty was to be regulated accord¬ 
ing to the average price of barley throughout the kingdom, or 
according to the price at the port of London , from whence the 
beer was exported ?’* 

Mr. Davenport for the plaintiff. The firft aft of parliament 
relative to the fubjeft-matter in difpute is 1 W. and M. c. 12. 
which gave a bounty on the exportation of corn. The aft on 
which the pretent queflion immediately arifes, is I Geo. 3. c. 7. 
fcEl. 6. which, reciting the flat. 1 W. and M. c. 12. and the 
bounty there given on corn, grants a bounty on the exportation 
of beer made from malted com, as n further encouragement to 
agriculture. The flat. 13 Ges . 3. c . 43. which is the lafl 
aft upon the fubjtft, repeals all the former bounties, and grants 
others in lieu thereof, to be paid and allowed by the fame rules 
and regulations as the former bounties were paid and allowed, 
itfe. By companion of all thefe afts, it appears, that the rule 
of the bounty mute taken from the price of barley at the 
port or place of exportation. For though the teat. 1 Geo. 3. c. 7. 
is filent on that head, yet it certainly had a reference to the tear. 

1 W. and M. c. 12. and it is found by the fpecial verdift, that 
the ufage always has been to allow the bounty according to 
the price at the port of London. The queftion then is, whether 
the regifter aft teat. 10 Geo. 3. c. 39. has made any alter¬ 
ation, or varied the rule in any refpeft? ;nd it clearly has 
not, for it fixes no bounty, it regulates no price, it hat 
no reference at all to the fubjeft-matter.' Further it .appears 
from a companion of the two afts, that the regifter aft had 

F 2 quite 
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quite a different objeft in view, namely, to enable the leg& 
* lature to fix fome permanent rule and price for the general ex¬ 
portation and importation of corn, &c. and this is the more ap¬ 
parent from the flatute made the next feffions 11 G. 3. d. 1. to 
prohibit the exportation. Then followed the flat. 13 Geo. 3. 
c. 43. which, after reciting and taking into confideration all the old 
ruled, enafts, that whenever the different forts of grain, &c. there 
fpecified (hall bear fuch. a price at the port or place, He, all 
duties upon importation are to ceafe, and a lefs duty fliall be 
paid } and when they bear fuch a price the particular bounties 
upon exportation there mentioned are to commence; which 
bounties are to be paid and allowed by the fame rules and regulations 
as the former bounties on corn or grr.in t and in as full and ample 
a manner as if the claufes in fuch former afts were repeated. From 
thefe feveral afts it appears, that as the prices of grain have varied 
in different parts of the kingdom, the rule which the legiflature 
has purfued, in refpeft of the price, has been in fome meafure 
regulated by the relative fcarcity of the commodity itfelf at each 
particular port. Hut as there has been no difference in the rule 
refpefting the bounty from the 1 ft #/'. and Jlf. e. t2. to the ill 
Geo. 3. r. 7. and the flat. 13 Geo. 3. c. 43. certainly making none, 
the plaintiff’in this cafe is clearly entitled to it. 

Mr. Serjeant Walier for the defendant. The bounty mull be 
taken from the national average price throughout the kingdom* 
Before the flat. 10 Get. 3. c. yy. no doubt the rule of the bounty 
was according to the price of each rcfpcclivc place of exportation} 
but the legillature faw the in convenience of regulating the 
bounty by the price at a particular port, when the general 
price throughout the kingdom might be different. And there¬ 
fore provided by this aft, that an average price fliould be as¬ 
certained ; And wifely •, otherwife the moft alarming confe- 
quences might enfue. The nation at large might be in'want 
of corn, when, at a particular port, the price either by defign or 
accident had been raifed ; and the general fcarcity would be in- 
creafed at the additional cxpence of a bounty to the very perfon 
increaGng it, namely, the exporter. The medium price of all the 
markets in England ought to be the price, and is the right one. 

Lord Mansfield. My principal doubt is, how this came to be 
made a queftion i becaufe I do not fee the ground upon which 
fhe excife have varied the former ufage. The aft of li”. and M. 
refers to the price at the port, and the ufage under it has been 
■niformly fo. Then follows the ftat. 1 Geo. 3. c. 7. which gives a 

bounty 
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bounty upon the exportation of beer, to be governed by the 
price of barley; and the jury find, that the rule, by which the * 
excife has governed itfelf in the allowance of this bounty, has 
been, by the price of barley at the port This rule has continued 
to the 10 Geo. 3. c. 39. which was made for quite a different pur- 
pofe, whether politically or not is a great doubt: but the view was 
to guide the judgment of the legiflature in afcertaining the quan¬ 
tity of corn and grain, exported and imported, in order to fix 
a rule by which the price of corn might be known in all parts, 
and confcqiiently to render it capable of having an average price 
fixed: but it does not refer or apply to any of the former a£fs, 
ot make mention of them. Lafily t the flat. 13 Geo. 3. c. 43. was 
enabled, which regulates the bounty according to the price at the 
port, but does not fay a word about an average price. What theii 
is the ground on which a new conftru&ion is to be made ? I 
profefs I cannot fee : it was very cafy for parliament to have 
faid, if they had thought fit, or had judged it wife fo to do, 
that the bourity fiiould be regulated according to the average 
price of corn, £ 57 . I really can fee no ground upon which the 
commifiioners of excife proceed. 

The court upon the argument had obfenred, that the verdict 
could not Hand, becaufc an action for money had and received 
will not lie againft an excife officer for an over-payment, and 
that the word “ Jlrottg ’ beer ought to have been inferted: 
for the ftat. 1 Geo. 3. relates to %% JlrongP beer only. But thefe 
objections were very candidly waived by Mr. Serjeant Walker. 
Lord Mansfield now ordered it to be ilated, that the defendant 
by confent waived the irregularity in the finding, and the 
©million of the word firong u beer; for his Lordfhip added, 
it might be of great inconvenience, if this cafe fhould here¬ 
after be nude a precedent, that an a£tion for money had 
and received, will lie againft an officer of revenue for an over¬ 
payment. 

The reft of the judges concurred. 

Po/le* delivered to the plaintiff. 
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Stmtdmj. Butler verfus Coore. 

An oncer- ^T'HIS was an a£lion on the cafe for goods fold and deli* 

bankrupt vered. Non ajfumpfit, and verdi& for the plaintiff. 

maybe a 

witnefs to dccreafc but not to increare the fund. 

Upon (hewing caufe why a new trial fhould not be granted, 
the queflion was. Whether one Baker who had been twice a 
bankrupt, but had not obtained his certificate, could be ad¬ 
mitted as an evidence to prove that the goods in qucflion were 
delivered to the defendant on the credit and for the ufe of him 
the bankrupt, and not-on the defendant's own account. At the 
trial he was rejected as being an intereflcd witnefs. 

Mr. Cox and Mr. Innys agninft the new trial objected, that 
Cooke being a creditor to a very confiderable amount, the bank¬ 
rupt was interefted in leflening his debt as an inducement to 
Cooke to fign his certificate, and therefore his evidence was 
clearly inadmiffible. 

Mr. Lucas in fupport of the rule. This is a fccond cont- 
xniOion, under which the inclination of the creditors to fign or 
not to (ign the certificate is of no avail: for by flat. 5 Gio. 3. 
c. 30. no man can obtain his certificate under a fccond com- 
million, unlefs he pays 15 s. in the pound. 

Mr. Buller , on the fame fide, cited the cafe of Langden and 
others affignees of Waller verfus Walker, Mich. 13 Geo. 3 . B. R. 
as in point. “ That was an a&ion for money due to the bankrupt 
« from.the defendant, and was tried at the fittings after Trlnity 
** term 13 Geo. 3. before Lord Mansfield ; upon the bankrupt 
«* being called as a witnefs on the part of the defendant, an 
« objection was taken to his competency, bccaufe he had not 
“ obtained his certificate. But Lord Mansfield over-ruled the 
** obje&ion. Afterwards, on a rule to fhew caufe why a new 
** trial fhould not be granted, upon the ground of his being an 
v incompetent witnefs, per Lord Mansfield and the court, it is 
« a fettled rule, that a bankrupt may be a witnefs to dimini/b the 
«« fund, though he has not obtained his certificate; becaufe, in 
«* fo doing, he fpeaks rood manifeftly againft himfelf: for he 
«* may not only defeat his title to the benefit which the law 
« allows him if (he fund is of a certain amount, but he ha¬ 
zards 
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« zards the difpleafure of alt his other creditors. But lie is not 
«« a good witnefs, for the purpofe of enlarging the fond, unlefs 
« he gives a releafe and has got his certificate.** 

Lord Mansfield. This is a very clear cafe. The circum&ance 
of this being a fecond infolvency, makes no difference with re- 
fpcfl to the principle. A bankrupt who has not obtained his 
certificate, may be a witnefs again ft himfelf, but not for himfelf \ 
that is, he may be a witnefs to decreafe the fund, but not to in* 
creafe it: And in this cafe, his evidence clearly goes'to decreafe 
it. Therefore he is a competent witnefs. The confequence is, 
that the rule for a new trial muft be made abfolufie. 

The three other judges concurred. 


7 * 

*774. 


Baris* 

CmSS* 


Orton et a!., aflignees, ver/us Vincent et al., bail 

of Bedford. 


mdnsfbn. 
May n tn. 


\/f R. Iluller had moved to ftay the proceedings in this cafe upon Whw ^ 
the afiignment of the bail-bond, upon payment of colls and plaintiff 
the fum fworn to; the defendant in the original aflion being dead, had judg- 
Mr. Man fields who (lie wed caufe, faid, this was not the practice ^ 
where the bail-bond is affigned, though it might be allowable upon ordinal de¬ 
putting in bail above : but after afiignment, the bail can only re- haLfhctow* 
deem thcmfelves by payment of the debt and cods. It wasfo fet- «* 
tied in Savage v. Weft, 9 Geo. 3. Mr. Wallace there fhewed caufe, whole debt 
why, upon payment of eleven guineas (the fum fworn to) and * nd c ®^‘* 
coils, all proceedings on the bail-bond fliould not be Raid; and 
why an exoneretur fliould not be entered on the bail-piece. The 
court difeharged the rule, and held, that the plaintiff in the ac¬ 
tion was entitled to recover not only the fum fworn to, with 
coils, but the whole debt due. 

Mr. Duller in fupport of the rule. The di(lin£lion is, where 
the plaintiff could not have had judgment in the original a£lion: 
there, it is clear, that the proceedings may be Raid upon payment 
of cofts only. 1 Barnes 48. 63. 2 Barnes 79. Thofe cafes are 

in conformity to the general rule of the court, never to make a 
bail-bond Rand as a fecurity, where the plaintiff can be put in as 
good a condition as if he had never been delayed. Here, the decla¬ 
ration was delivered on the 8th of February laR, and the defendant 
died in the vacation. Therefore, as the plaintiff could not have 
had a verdi£l, nor, of courfe, judgment under the Rat. 17 Car . 2. , 

(• 8. he could have reaped no benefit from the fuit. He 

F 4 hoped 
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1774. hoped therefore the court would, under thefe circumftances, 
flay the proceedings upon payment of cofts only; without the 
addition of the fum fworu to, as prayed by the rule. 

Vi»c**t. But it appeared s by Mr. Mansfields affidavit! that the plaintiff 
might have proceeded to trial in the original a&ion, at the fit¬ 
tings after lad Hilary term; and as the defendant did not die till 
after that time, the plaintiff might of courfe have entered up judgv 
ment in the beginning of this term, under the flat. 17 Car. 2. c. 8. 

Per Curiam . The pra£tice is fettled, that where the plain¬ 
tiff might have had judgment againfl the original defendant, the 
b&il below' are liable for the whole debt and cods: and in this 
cafe it is clear he might have had judgment againlt the original 
defendant. Therefore let the rule be difeharged. 


Stmej v . Gribble ver/us Abbot. 

AT R. Cavper had moved to day the proceedings in an a£lion 
' upon the judgment, pending a W'rit of error. Mr. Puller 
on (hewing caufe, produced an affidavit, in which it was fworn, 
that the defendant himfelf had acknowledged th:>t the writ of er¬ 
ror, which hid been depending two years, was merely for delay. 

'Ihe court ordered, that upon the defendant’s confefling judg¬ 
ment in this adlion, and undertaking to bring no writ of error 
thereupon, execution fhould be daiJ till the determination of 
the writ of error depending, iVlr. Juft ice Af.cn faid, the court 
had made a like rule a few terms ago.—It was then ebjefled, 
that the defendant might ftill bring his bill in equity, llut the 
court find, they could not make him undertake to waive his right 
in that rclpelt. 


Friday, 
May 13th. 


Blandeokd el al , executors, ver/us Foot. 


At'hohas T HIS was a ru ^ e to ^ 1CW caufe why the writ of capias 
heciTfupcr- ad fiatis faciendum, i(Tued in this caufe, fhould not be fet 

frded, tor a fa|e f ar irregularity^ and why the defendant fhould not be dif- 

W8llt OX 

being charged out of the cuflody of the (heriff of Midd!fix as to this 
execution* aflion.—The defendant had been fuperfeded for want of being 
within two-charged in execution within two terms after judgment: Eight 
judTmentV years after, the executors of the original plaintiff brought an 

cannot be 

held to jf-c • l bail in an atfion brought upon fuch former judgment: but lit may be charged in 
txtcmtn, alter judgment obtained in the feccnd action. 

action 
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a&ion of debt on the former judgment; and having obtained 1774. 
judgment in this fecond action, caufed the defendant to be ——— 
taken on the ca. fa. mentioned in the rule; whereupon Mr. rOR » 
Baldwin moved as above. 

And now, on the part of the defendant, he infilled upon it as 
an univerfal rule, that where a defendant has been once dis¬ 
charged out of cuftody, at the fuit of a plaintiff, he can never 
be taken in cuftody again at the fuit of the fame plaintiff. 

Mr. Buller contr 2 t. The rule does not extend fo far as Mr. 

Baldwin has laid it down ; it goes no further than that the de¬ 
fendant (hall not be held to bail in the fecond a£tion. But he 
may be taken in execution after judgment obtained in fuch 
fecond a£tion: becaufe the debt is not the fame as that for 
which the original a&ion was brought^ but is increafed by 
the cofts, and in the prefent cafe by intereft. He cited PDul¬ 
ler v. Salmon , HU. 13 Geo. 2. Barnes 383. where the defend¬ 
ant having been fuperfeded after judgment for want of being 
charged in execution, and being taken in execution upon a 
judgment obtained in an a£lion on the firlt judgment, applied to 
be difeharged. The C. B. took time to confider of it. The 
next term the defendant obtained a rule to be carried to the next 
aftizes, to be difeharged on the Lords 4 a& : But this laft rule 
was difeharged by the coun, and nothing further was done on 
the preceding rule. Therefore he inGfted, it was a fufficient 
authority to (hew that a defendant may be taken in execution in 
a fecond a£lion. 

Mr. Juft ice Ajhn. (Lord Mansfield abfent.) A defendant 
cannot be taken in cuftody again upon the fame judgment after 
being fuperfeded ; nor can he be held to bail in a fecond a£lion; 
but in a new a&ion, I incline to think he may be charged in 
execution. In Bonnevell verfus Ow.V/f, Mich. 19 Geo. 2. R. B. 

Wright Juftice thought he could-not, but Detiifon Juftice 
doubted whether the court could prevent it; becaufe the fecond 
judgment was for cofts alfo. That cafe was adjourned. 

Curia advifare vult . 

The next day, Mr. Juftice Afiotiy (Lord Mansfield abfent,) 
delivered the opinion of himfelf and the other two puifne 
judges. 

We have looked into the authorities, and are of opinion that 
in this cafe the rule mult be difeharged. In the cafe of Wright 
adminiftrator verfus Kerfwill , Barnes 376. Mich. 10 Geo. 2- 

C.B. 
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C. A a diftiuftion was taken between a fuperfedeas upon mefne 
procefs, and a fuperfedeas ,after judgment ' obtained: in which 
cafe it was decided, ** that as the defendant had there been dif- 
“ charged by fuperfedt as before judgment, he was not finally 
“ difeharged, and therefore liable after judgment to be taken in 
** execution \ though where a defendant is l’upcileded after judg- 
•* ment, for want of being taken iu execution within two terms 
“ after judgment obtained, his perfon cannot afterwards be taken 
** in execution.” Here that cafe flopped : but the proceedings 
were all in the fame action, not in a nenu one, upon a former 
judgment. Then in the cafe of Peulier verfus Salmon; Ml. 
13 Geo. 2. C. B. Jinnies 383. which was precifely the fame 
as this cafe, there was no decifion; becaufe a fubfequent ap¬ 
plication was made l>y the defendant, pending the confideration of 
the court upon 'the juperjedeas^ to bring him up to the next aflizes 
to be difeharged. upon the Lords’ aft \ and he had a rule accor¬ 
dingly ; but this jnll rule was afterwards difeharged, as being 
jncoufifient with the application for a fuperfedeas. Upon look¬ 
ing into the rule of C. 11 . Ml. 8 Geo. 2. we think its foie objeft 
was to prevent the defendant from being held to bail in a new 
aftion : tor it provides only, that if after a fuperfedec. an ftmn of 
debt be brought upon the judgment, a common appearance lhall 
be accepted for die defendant in fuch aftion: but it is totally 
filent as to execution, or the proceedings thereupon. In the cafe 
of Bonnevell verfus Oivhit % Jllieh. 19 Geo. 2. B. K which I 
thought had received no decifion, 1 find, by the afliltance of 
Sir fames Burrow % who was fo diligent as to remain in court 
till 9 o'clock at night on the lafl day of the term, that it was 
decided, and the rule difeharged. His rote is as follows * 
Nowmber 7th, Mich. 19 Geo. 2. The defendant, who in a former 
aftion againft him had not been charged in execution in due 
time, had a new aftion brought again*.I him on the former 
judgment for debt and cofls. Upon a rule to (hew cauie why he 
fhould not be difeharged, the queflion was. Whether his 
perfon could be now taken in execution upon this fccotid 
aftion ?— .Lee Chief Juflice, Dentfon and b'after thought the 
court could not deprive the plaintiff' of the benefit which the law 
entitled him to. But W'right thought this would be an effeftual 
method for the plaintiff to evade the benefit intended for de¬ 
fendants (who were infoivent) by the Lords’ eft. Adjornatur. 
Before I proceed to the fubfequent determination of this cafe, 
I muff; obferve, that as to evading the Lords’ aft, in 2 Sir. 943. 

Maud 
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Jlfaud verfus Branthwaite, the court would not allow of fuch 1774 
evafion. In that cafe,- the defendant being in cuftody, the ■* 1 
plaintiff obtained judgment; and inftead of charging the defend" 
ant in cuftody (whereby he would be entitled to his difeharge 
on the Lords* a£t) the plaintiff brought an a&ion of debt upon **** 
the judgment, and charged him in cuftody. But on application 
to the court, when he had lain two terms after the judgment, 
the court difeharged him on common bail: faying, «* it was a 
«« trick to deprive the defendant of the benefit of a merciful 
« law.** So that the party fhall not deprive a defendant from 
receiving this benefit by a trick.—To return to the cafe of 
Bonnevell Vtrfus O-wlett , thus much having paffed as before ftated 
on the 7th of November t afterwards, on the laft day of the 
term. Sir John Strange of counfel foT the defendant owned, 
that the defendant had never been charged in execution upon 
the firji judgment, though he had lain long enough to have been 
charged if the plaintiff had thought fit to have done fo. Where¬ 
upon the court were clearly of opinion that he might now oe 
taken in execution, having never been charged in execution before\ 
and accordingly difeharged the rule. 

This cafe is precisely in point; and to be fure the reafon of 
the thing is exceedingly (troiig; namely, that* the defendant 
never has been charged in execution. The benefit of common 
bail may be reafonable before judgment; but that is no reafoa 
why after judgment he (hould not be charged in execution. 
Therefore upon the authority of Bonnevell verfus Qivlett , and 
the reafon of the thing, my brethren and I are of opinion, that 
the rule (hould be difeharged. 


Rex verfus Binsted and others, burgeffes of Porcf- 

mouth. 


SetvrJ&i 

Mry 14th. 


PON (hewing caufe why an information in the nature Thedifere- 
of a Quo warranto , (hould not be granted againft the de- tion of the 
fendants, to (hew, by what authority they claimed to be burgef- gating M 
fes of the borough of Portfmouth ; the Obje&ions were: Firft t jnforoutioB 
That there was not a fufficient majority to cle£h Secondly, No turc'sf a~ 
fummons. Thirdly , The day on which they were cle&ed was ^ 4 *^, 
a day appointed by the chatter itfdf for other bufinefs, and tj yean, it 
not for eie&ion, ** 

W by cir- 

Exception auntemcn. 
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* 774 * Reception was taken by Mr. Buller t who (hewed cattfe, that 
x u ” ^ Tbwn clerk, upon whofe affidavit alone the information had 

Finrfan was ** folly apprifed of all the obje&ions dated in 

?** the affidavit, at the ele&ion of the defendants feven years before 
as at the time of the prefent application: and therefore, being 
the only profecutor, the information ought not to be granted at 
his indance: and cited the cafe of Rex v. Radnor , i Bur. 781. 

To this it was anfwered by Mr. Beareroft and Serjeant Glynn 
in fupport of the rule, that there is no general rule for the court 
to refnfe an information, becaufe the profecutor was prefent at 
the proceeding complained of, and did not immediately apply. 
That in tin's cafe the Town clerk was not the profAutor, but 
a witnefs only, from his office capable of giving the bed evi¬ 
dence relative to the right mode of ele&ion: but at the 
fame time merely miniderial; without power to advife or re- 
mondrate againd any illegality in the proceedings of the corpo¬ 
ration. He only informs the court of the fact, and fwears to 
.the cudom. 

Lord Mansfield. The court has very rightly eflabliffied it as 
a general rule, that after twenty years undidurbed and peaceable 
pofieffion, they will not grant an information under the dis¬ 
cretionary power given them, by the dat. 9 Ann. c. 20. This 
rule does not interfere with the right of the crown to profecute 
by the Attorney General, who may file his information ex officio : 
but it was adopted by the court upon principles of public con¬ 
venience, and by analogy to many othei cafes. The limita¬ 
tion has by fome gentlemen been thought too long ; and feve- 
Tal applications have been made to parliament to narrow it j but 
the legiflature hitherto has not thought proper to interfere. 
The occafion which gave rife to it was the profecution againd 
xEar.it) 6a. the borough of Winckelfia t * Mich. 7 Geo. 3. in which the court 
was fo ftruck with the attempt to impeach a pofieffion of thirty 
years, that they thought it neceflltry to fix fome certain point of 
limitation, beyond which they would not go back to didurb 
a franchife fo long acquicfced in; and accordingly the rule 
above was eftabliflied. But the court declared at the fame time, 
that though twenty years pofieffion ffiould be a bar without 
any other circumdances, yet they did not mean to be underftood, 
that under circumfiances they would not refufc an information 
4i?*r.zci». even within that period: and accordingly in one* of the Win- 
*'* u chel/ea caufes, a folemn judgment was given againd the application 
under the particular circumdances of that cafe. But no rule has 
been laid down as duifrje refpedting an information within that 

time 
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time: but it depends upon a variety of circumftances. If the 
party applying has been guilty of any iniquitous practice, the 
court will not admit his complaint as a fufficient ground for 
granting an information. And in Rex v. Lewis, 1 Bur. 780. 
there was improper behaviour in the perfon applying. So, if 
the defence depends upon a matter of fa£V, which may be loft 
or made difficult of proof by length of time, though within 
twenty years; and the party applying lies by, till this evidence 
of defence may be loft, as in the cafe of refidence. Another fet 
of circumftances weigh very much ; namely, where many deri¬ 
vative rights, and many corporate acls may be overhaled fo as 
to endanger the difTolution of the corporation. 

Let us then conlider fi;e circumftances of the prcfent cafe. 
It appears here that fome champion on the other fide has firft 
thrown the gauntlet, and difturbed the peace of the corporation; 
and that all would have been quiet if the other fide had not been 
the aggrcflors. This is a fort of defence rather than an attack. 
There is no lying in wait by the perfon on whofe affidavit the 
information is prayed; no difficulty of proof with refpe£l to any 
matter of fa£i. On the contrary one of the matters in queftion 
is a general cuftom which can be cafily proved the one way or the 
other. The pofleffion is but a poffeffion of feven years, from 
which no great diftrefs is likely to nrife, and with refpeft to the 
condu& of the perfon upon whofe affidavit the application is 
founded, the office of town-clerk, which he holds, does not 
oblige h’.n to be acquainted with the regularity of the proceed¬ 
ings, or to impeach for want of it. But the material circum- 
ftance is, that he is not the profecutor, but a witnefs only ; and 
it is not fo much an attack as a defence. 

The other judges concurred. 

Rules made abfolute, fourteen in all. 
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M-rMy, Rex ver r us inhabitants of Bodevham. 

JM 6tll. J 


A Ccrticraii 
pro rqrr lies 
on flu. 13. 
Cf m 3. f.78. 
j*&. 34. re¬ 
lative to 
highways 
(csore tra- 
vrrfr of the 
htdiAment 
«• judgment 
thereupon. 


'T'HIS was an indictment upon the ftat. 13 Geo. 3. c. 78. For 
a nuifance in the highway. The profccutor had taken out 
a Certiorari which the defendants had moved to fuperfede, and 
now upon (hewing caufe why a procedendo (hould not iflue, Mr. 
Wallace infilled, that feci. 24 of the ftat. which provides, “ that 
w no indi&ment 01 prefentment (hall be removed by Certiorari 
“ till fuch indiflment be traverfed, and judgment thereupon 
** given/' does not extend to the crown, but only to a Certio¬ 
rari at the inftance of a defendant. That the above daufe is 


copied from the very fame claufe in the ftat. 22 Car. 2. c. 12* 
fell. 4. and cited the cafe of Rex verfus Farewell, 2 Sir. 1209* 
where the court held, that tbe claufe, in the laft mentioned fta- 
tute, related only to a Certiorari moved for at the inftance of 
defendants and not to a Certiorari pro Rege. 

Mr. Bearcroft contra for the defendants admitted, that the 
King has a right to try his own caufe in whatever court he 
pieafes: but here a private perfon is the real profccutor, and 
therefore not entitled to the fame privilege. 

But per cur : In cafes of this fort there is no diftin&ion j and 
the words “ till fuch indi&ment be traverfed, tsfc" (hew very 
plainly that this claufe was not intended to take away a Certiorari 
at the inftance of the crown: for the King does not traverie. 
It was calculated only to prevent defendants bringing a Certi- 
rari for delay. Therefore let the rule be made abfolute* 
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Rex verfus Gardner. 


S<nu %Tf 


^PHIS was a rale to (hew caufe, why an order of foflions a corpora-** 
made for amending a rate or affeflinent made for the oTiJ^iiln 
relief of the poor of the parifh of St. Bitolph in the town of fce for 

Cambridge (hould not be qualhed for the infufliciency tlicreof. are withfn* 

the meaning 

of ftat. 43 F.tix. 2. inhaJ>itants or occupier; of furli Jan !*, and, in refpefl tisereof, liabic in Unit 
iwfvratt <jpaoty to be rated tc tl.e poor. 


The fubftance of the cafe flared was as follows: That 
Philip Gardner , burf.tr of Catharine Hall., Cambridge, appealed 
from a poor rate, whereby he was charged the fum of zl. I ?/• 
for 55 U per annum. That about the years 1754 and 1755, 
the mafter and fellows of the find college purchafed five houfes 
in the pariili of St. Bt-tJph of the annual rent of 55/-; and 
being fo feifed thereof, pulled them down and converted the 
ground upon which they formerly flood, in the firft place, 
towards eroding twelve apartments for the reception of fix fel¬ 
lows and fix ivhohua, upon the foundation of Mr .Ram/dem 
that this building adjoined the old college j but had never been 
inhabited : that another part was taken into the mailer's garden : 
that about 140 feet in length of the college wails, together with 
the gates, flood upon another part which was taken into the 
college comt, and inclofed by the walls: apart, between the 
college walls on the outfidc and the flrecr, was appropriated 
towards making an area, and planted with trees for ornament: 
And on the refiduc were erected two houfes adjoining to each 
other, one inhabited by the college butler and his family, 
the other by the college porter, both without the college* 
the former having no communication with it, but through the 
latter there was an cntrrnce for the fociety to come into the col¬ 
lege after the gates were (hut. That both the butler and the 
porter had the entire afe of their refpetiive houfes without 
the college intermeddling therewith, and took in lodgers and 
boarders- That after the houfes weTC pulled down, the rates 
and taxes of the parifli ceafed, and from 1761 to 1769 no 
rates or taxes were paid by the mafter and fellows; that the 
parifli then aflefled the college to the land-tax at the rate of 55 /. 
a-year rent for the premifes- That tfie mafter, (fc. paid the 
fame from that time: that at the fame time the pariftt rated 
them for the premifes to the poor rate for 55/. in the fame 
manner aa In tire rate is fet dbrth. That the Xatd Gardner 


now 
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1774. new is, an d at the time of making the rates was, burfar of the 
' Rix faid college* ThU court therefore is of opinion, that the faid 
vtrjus rate or afleflTment as to all perfons named therein (except the 
Ga»iiii. f a «j Philip Gardner for foe matter and fellows) ftiould be con¬ 
firmed, amd as to the afieflment on Gardner that the fame (hould 
be amended by linking out the faid charge on him, and rating 
the mafier and fellows for the faid premifes, except fuch part 
as is taken in for the new buildings for fix fellows, and fix 
fchoiars in the proportion following. 


The reverend Dr. Prefcot matter of the faid college 
for part of his garden. 


} 


£• '• 
I o 


The matter and fellows for the houfe erecled for the ] 

butler, - - - - J 4 0 


Ditto for ditto for the porter, - -*30 

Ditto for ditto for the reft of the premifes added •) 
to the college court, and for part of an area to > 43 
the college, - - - j v 


Mr. Mansfield {hewed caufe. The queftion is. Whether the 
mafter and fellows of Catharine Hall are liable to be rated to 
the poor for this area, which formerly had houfes built upon 
it? Two objections are made, Firjl, that by law no corporate 
body is rateable to the poor. This objc&ion is founded upon 
what fell from Mr. Juftice Tates in the cafe of Rex verfus In¬ 
habitants of St. Bartholomew the Lefs t Trinity term 9 Geo. 3. 
B. R. But fuch opinion is not fupported by any cafe or rea- 
fon } on the contrary, it has been decided, that corporations, 
having lands, may be rated, and have been confidered as in¬ 
habitants in refpect of fuch lands. 2 Lfi. 703, Lord Cole 
in his expofition of the ftat. 22 Hen. 8. r. 5. for the repair of 
bridges, commenting upon the word inhabitants , with refpeft 
to what perfons are included under that defeription, fays, “ every 
“ corporation and body politic having lands, &c. qua propriis 
mambas pofiident »t habent , arc inhabitants within the purview 
of this ttatute. If they are inhabitants as to the repair of bridges 
within the purview of the ftat. 22 Hen. 8. they are equally fo as 
to rates made under the ftat. 43 Eliz. for the relief of the poor. 
In Thursfield verfus Jones, Sir Thomas Jones , 187. the court 
held, that the matter and wardens of the company of wax- 
chandlers were chargeable to foe repairs of foe church in refpe& 
«I their corporate lands. It is dear from thefc two cafes, that 
4 Cor- 
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Corporations haying lands in their occupation, may be charged 1 774. 
to the repair of bridges, and to church rates. -* 

With xefpeft to the opinion of Mr. Juftice Tat ft in Rex 
verfus St. Bartholomew the Lift, the court did not deterfttiiie C**»k*». 
that cafe upon the ground of the govoanors, (sV. not being rate¬ 
able as a corporation ; but b-.caufe there was no perfon belong¬ 
ing to the hofpital, who could properly be called an inhabitant 
or occupier. Here the maftbr and fellows occupy the area in 
queftion, and have the benefit of it; and the remedy of diftrefs 
is open if they nfufe payment. 

The f isnd ground of objection is, that thefe areas are in fuch 
a flate as to yield no profit. Rut in point of fa£t they do yield 
profit; for they render the fit union more healthy, and therefore 
in more requeft. Rut the yield'”" or not yielding profit is net 
the confider.ition that renders them rateable, but the circum- 
ftance of occupation.—lie admitted that the rate upon the but¬ 
ler’s houfe, and upon the porter’s lodge, ought to have been 
made upon them porfimally, and not upon the college. 

Mr. Dunning and Mr. J’<»;/•-rton fmtr.i. 

Corporations arc not rateable, bccaule the remedy of im~ 
prifonnicnt, upon failure of ditlrvfs, is impoffibV:: r.n.i the re¬ 
medy of dittrei's alone inadequate. As to churc’n rates, they 
differ from the prufent cafe, for we are now upon the pofirive 
words of an acl of parliament; and according to Shin. 27. in 
the cafe of Thinsfit-U vtrfus J'.'ies, the quell ion, whether a cor¬ 
porate body was rateable to the church rate or not, was not 
before the caurt. Corporations were not in ti^c contemplation of 
the h gi.latijre under the fiat. 43 Kl.~. 2. The word inkalitants , 

in that liatute, means inhabitants that can he c.-mmitted upon 
failure of a Ji/!n/'t. I: is not nr 1teri.1l what other dcicription of 
inhabitants may be found in Lord Cole or tifewhc:e : they do not 
apply to this cafe. The word inhabit:;: *s, in this act of par¬ 
liament, Was only introduced t.' make pe:u<n.I property liable 
which did not lie in occupation. It is true, pofitive provifion9 
may make corporations liable : and perhaps without fuch po- 
litive provifion, fume corporations may /I..’ ;o have fubmitted 
to be rated to the poor. Rut neither of th.fc apply to the pre- 
fent cafe. 

The cafe of St. LrdSs hofpiral (hews, that nothing can be 
rated which does not yield a profit. The advantages gained by 
this area are juft like thole which were gained to St. Bartho¬ 
lomew's hofpital by their area. Rut with regard to the profit 

Vol. I. C accruing 
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accruing from it, the fubje£t-matter excludes the poffibility of 

* rating it: for nothing is more apparent than that where pro¬ 
perty is the fubjeet of a rate, the value of it mult be certain, 

• becaufe the meafure of the profit is the meafure of the rate. 
But here nothing is or cin be received, and therefore there can 
be nothing to pay. 

Lord Mansfield affced if any inquiry had been made into the 
fa£t of corporate bodies being rated, fuch as the South-fin houfc, 
India houfe, &c. Mr. ^Mansfield mentioned the Barbers' Com¬ 
pany being rated for their hall. Mr. Wheeler, the corporation 
of Coventry : and Mr. Lucas added that many of the Companies 
of the city of London were rated, and the only queilion had 
been whether over-rated or not. 

Lord Mansfield. 

This is a queftion of a great deal of confcqucnce.—And the 
ufage under the llatute 43 E!iz. c. 2. is very material : for great 
care mall be taken to get at certainty in determinations, arid 
to avoid overturning fettled practice. It was that confideration 
which made me afk how the fact was, with regard to corpora¬ 
tions. For if corporations have been ui'uallv rated all over the 
kingdom fur above a century, there will be little inconvenience 
in adopting that ufage. If on the contrary they have net, it 
will be a ftrong argument in fupport of the objection, that they 
are not rateable. 

In the cafe of St.I.nle* s* hofpital, I recollect that I put it 
upon this queftion; ** Was there any body there who emd.t he 
“ rated as cccufifr ?” In tint cafe the difficulty arol'e from a 
matter of fubftanre, not form : for they tou\! find nobody to rate. 
There were three forts of perfoos only who could be dinged 
as occupiers: ift. The fervants of the hofpital: 2dlv. ’1 he 
poor madmen who were the objects cT the chaihy: and jdly. 
The Truftces. With regard to the firll, a dear diiiindlon was 
taken between them and the officers of otb.er charitable foun¬ 
dations, fuch as Chifin hofpital, who have been held rateable, 
not as fervants of thofe charities, nor as inhabitants of the ordi¬ 
nary lodgings; but as having feparatc apartments, which were 
confidcred in the light of dwcU‘.ng-houl\s. 2. As to the poor 
madmen there could be no doubt of their not being rateable. 
3. The next were the truftces; but it being dated in the cafe that 
they were mere nominal truftces for the poor objects of the cha¬ 
rity, they were held upon that ground not to be rateable. Upon 

looking - 
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looking into the note of that cafe, I find I obferved, that if there 1774. 
were a fourth dcfcription of perfons who might properly be — ■ —— 
charged as occupiers, they would not be included in or affected ^ttfus 
by the judgment which the court was about to give. Gar»m*( 

Then came the cafe of St. Bartholomew *, and the grounds • 4 Burr. 
upon which that cafe was determined coincide exactly with the a 435 * 
rcafoning in the cafe of St. Luke. I11 the cafe of St. Bartholo¬ 
mew it was dated, that Henry the 8th in the 38th year of his 
reign granted all the faid hofpital to the corporation of London, 
and tliredted that it Ihould be for the ufc of the poor. That af¬ 
ter the fire of London, fcveral houfes were made in the hofpital 
for the benefit of the citizens of London, who were then firlt 
charged to the poor rate's, as occupiers of thofe houfes. That 
in the year 1730, fome of the ancient buildings together with 
fume of thefe houfes were pulled down : that fince that time 
four large piles of building had been erected, amongft the reft 
one containing a hall for the governors to meet in, tsV. That 
in 1758 the officers of the hefpird were firft rated to the poor, 
owing to the opinion given in the cafe of Chclfea hofpital. In 
i 766, the quadrangle of the hofpital being completed, the gover¬ 
nors pulled down eighteen houfes to make an area for the benefit 
of the patients ; for which area the governors were rated. And 
the queftion was, “ Whether the governors were or were not 
** rateable for this quadrangle am! area From thefe fa£ls it 
appeared that in its origin it was for the benefit of the poor, 
and though after the fire of London, houfes were built upon the 
ground for the ufe of private individuals, who as occupiers of 
thofe houfes were rateable and rated; ytt being returned to its 
original ufe, the ufe of the poor, and appropriated as a means 
of preferving their health, without any profit to the corpora¬ 
tion, the court held that the governors, who were merely truftecs 
for the poor, ought not to be rated for it. Therefore 1 am fa- 
tisfied with my own opinion in faying, that the grounds and rea- 
foning in the two cafes of- St. Bartholomew and St. Lztle arc alike. 

The principle is this, that by the (lat. 43 L.'iz. 2. no man can 
be rat-d except as an occupier er inhabitant. Mr. Jullice T’.ites in¬ 
deed llarted a doubt, whether a corporation could be rated as in¬ 
habitants or occupiers, and did fay, I believe, what has been 
mentioned, namely, that a corporation cannot be an inhabitant 
or occupier. This would have been a great authority, if the 
opinion had been given with confidcration; but it was immediate, 
without time‘to reflect on it. But that point was not effentiai 

G 2 to 
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V} 1 4. to *he decifion, and all the coutt agreed in the determination of 
the cafe upon the other ground. 

- R -y X , In this cafe, the quellion is, whether a corporation feized in 
C*a«miK. f cc f or t ] ie i r own profit, is rateable or not; which i» a very 
different queftion, and depends upon this point *, whether in 
law a corporation may not be confidered as occupiers or inhabit¬ 
ants ? By the (latute of 43 Elia. c. 2. all lands and all real property 
are rateable to the poor, and mult have, except in the cafes juit 
mentioned, occupiers* and inhabitants in confidcratiou of tax : 
therefore if a man has no tenant, if he is feii'ed of lands, 12 c. in 
fee, he is faid to occupy them himfelf or by his bailiff, &c. 

Mod of the old colleges are cxtrap.uochial, and upon th-*t 
ground they are not rateable. Hut except upon that foundation 
there has been no indance cited that a corporation is exempted 
from this tax ; and I can tiud no authority in point of law 
which fays they cannot be rated. Iiut there are fo-nc, that ;.;o 
very far to prove the contrary. The ti.-j! 1 (lull mni'ion, 
though not the mod ancient, is the I.trww vs' , c;»;/>./vy vcrit.s 
Nay hr, reported in 2 JtirJ. 18 c. Sir Thrwns 'Jours Sr. x V t 
311. and 3 Kd'lc 719. which was a diiircf* hr hearth-money: 
there was no doubt or qudtion in that cafe whether as a cor¬ 
poration they were rateable cr not; bur whether they could 
properly be faid to be the occupiers; the houfes for which 
the tax was levied never having b-en finilht-d. Tl.e court held 
they were. The authorities from 2 />:/!. 703. and 1 Junes 1P7. 
{hew, that corporations arc rateable Isoth as in.li.ibitants and :i> 
occupiers: and if liable in rcfpicl of the repairs of bridges and 
churches, they are equally l’o within the purview or the dat. 
43 BUzt 2 * 

The next objection made to thi: order is, that thef; -areas 
yield no profit, and therefore ought not to be rated. The 
anfwer to that is, that the value is in the judgment of the 
affeflbrs. If land undergoes any alteration, the aflefibrs mud 
take all the circutnftanccs into their ccnfideration when they 
arc about to fix the value: It would be an abfurd rule to fay, 
that land3 not covered with houfes, (Iiould pay the fame 3# they 
did when houfes were (landing upon them. The rates mud be 
-according to the value of the thing to be rated } and the duties 
increafe according to the increafc of agriculture or improvement. 
But it feems a very extraordinary thing for the college to fup- 
pofe- thar they are to take in all thefe lands and pay nothing for 
them. I do not fay what value is to be fet upon them, nor 

5 will 
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will this determination give a fanflion to the particular value 1774. 
fixed by the prefenr rate : but they mull be of feme value; and ~ 

whatsoever the quantum may be, I am of opinion that the col- wj*t 
lege in its corporate capacity is rateable in refpe£l of it. , Ga*»k*«, 

Mr. Juft ice AJion. 1 concur. The premifles in queftion muft 
be of it.me value : ami as to the quantum it is the province of 
the overfeers to decide, not the court.—-I have no idea but that 
a may he occupiers : as fuel), they may have inspec¬ 

tion of the rati s ; and upon an application to the court for that 
purpofe, it would he no anfvrcr to fay, they are an iuvifible bodyj 
fur they may imp-..*! them by th -ir Servants and tlie court would 
ptinilh a icful'il by r.r. cl'.tmnt -—As to the remedy of levying 
a duty up*. ;i a corporation \ the hooks all agree that it can be 
levied, though they himr in the mode. Sheppard in his trea- 
tif: up*»ii co'miration • fay*, “ If a Sum of money be to be !cvi< d 
“ upon a corpora'>(.•:!, it :n..v be levied upon the mayor or chief 
** ivagiftraf, < r upon any pcrfoi» being a member of the corpo- 
“ r.:ti a.” The words arc taken from Styles 367. and arc what 
vers fud iy Ho'.' C. J. in the cafe of the town of Coichcjler.— 

But 1 l'mtr. 351. in tl.c cafe of the City of London concerning 
the duty of watcr-b.tilage is difilrent, and is thi s: •« Note, It 
“ \va - i iid, that for a dany or charge upon a "orpor uion, ev ry 
“ partiett'ar mcndier thereof is not liable j but procefs cught to 

go rtut” pn'dic capacity.” And this is the right Ir.w. 

In 'Ti.tr'field verfus Jou.s, Ski :. 2". the corporation were cited 
nor by their proper name*, but in their politic capacity : and the 
court Said, “ if the company had neither land or goods there 
“ was no way to make them .rnear: but if they flood out, 

“ then they muft lie by the heels in their natural capacity.” 
Therefore the iJea that a corporation Is not liable to be rated, or 
amenable by procefs in refpecl of a rate is not well founded.. 

By a hire a<fb 17 tleo. 2. c 38. the remedy of diflrcfs is ex* 
tertdrd beyond the particular pariih, into other precintls, and 
ev.cn into other counties. So that their property is anfwcrabie 
though they cannot perfonally be punithed. 

Therefore I am clearly of opinion that as a corporation they 
are liable to be rated, and that the order of fefiions is good: 
though, in refpetl of the quantum, an appeal is ftill open if the 
college think themfclves aggrieved. Mr. Juftice W'tiies and Mr, 

Jtrflicc AJithnrfl concurred. 

The court ordered that the order of fefiions be quafhed fo 
ip as the fame relates to the porter and butler therein mention* 

G 3 ed, 
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1 *774. ed, and that the reft and refidue of the matters therein contained • 
— ■ be affirmed. 


June 7.1k 


The Mayor of Lynn ver/us Turner. 

afiainfta TERROR from a judgment of the court of common pleat 

corporation in an aftiou uporf the cafe againft the corporation of Lynn 

a*~ & e gi f for not repairing and cleanfing a certain creek or fleet 

trtdt into . called Donvjhillfleet into which the tide of the fea was accuftora- 

tWcTef the e d to flow and reflow as from time immemorial they bad been 

j T/ T** u f*d» whereby the fea was prevented from flowing therein, fo 

(butnot that the faid crerk was rendered unnavigablc, and the plaintiff 

wiTsij i: °hl«gcd to carry his corn round ‘about. The declaration con- 

gakUnvtr), fifted of nine counts: the fleeted count dated no fpecial damage * 

V m j™Z7 but only charged generally, that the plaintiff had loft the ufe of 

tiwytad his navigation. Judgment by nihil dicit and damages upon a 
been tiffed* . - # • 

the writ of inquiry# 

lit*, tho* * 

DO fpecial damage he flaied. And feying “ n\f'om time wi *:.rial tbeybtd bttn uf i" if well 
enough, without alleging that they woe bound, ‘Si.. r*t.one tenuis, or other fpecial caufe. 

Mr. Baldwin for the plaintiff in error. If any one count is 
bad, the judgmentmay be fet afidc. Upon the face of this re¬ 
cord it appears that the locus in quo is a navigable river, where 
the tide flows and reflows, and the fccond count is general with¬ 
out any fpecial-damage being dated. If fo, the injury complain¬ 
ed of is not the ftlbje£t of an a&ion but of an indi£lment. For 
wherever a river flows and reflows it is in the nature of a high¬ 
way, and is common to all. Davis 56. Sid. 149. 1 Mod. tog. 
it Salle. 357. and where an injury is received by a nuifance or 
obftruftion in a highway, it is incumbent on the party* to (hew 
a particular damage: otherwife an a&ion dors not lie. 1 Infl. 
g6. Carth. 191. Cro. Eliz. 664. 5 Co. 73. 

Lord Mansfield. Ex fallo oritur jus. How does it appear 
that this is a navigable river ? The flowing and reflowing of 
the tide does not make it fo; for there are many places into 
which the tide flows that are not navigable rivers) and the 
place in queftion may be a creek in their own private eftate, 

Mr. Baldwin , Then it was incumbent on the plaintiff* to 
{hew a fpecial reafon or tenure why the corporation ought to 
repair, for they are not bound of common right. % Lord Raym. 
I689, 1 Salk, 360, S. Ci 
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Lord Mansfield. It Is here alleged that the corporation -have 
from time immemorial been ufed to repair. It dates, therefore, 
that they are bound by prefcription, and it might be- the^ very 
condition and terms of their creation or charter. 

The three other judges concurred. 

Let the judgment be affirmed. 


•*! 
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Harwood ver/us Goodricht, Leflce of Rolfs, 

TERROR from the Common Pleas upon a judgment in 
ejeftment> of a fet of chambers in Lincoln’s-Inn. The 

caufe was tried before Sir William de Grey, Lord' Chief Juftice 
of the court of Common Pleas , at the fittings after Trinity term 
X773; when the jury found a fpecial verdift, dating in fub* 
dance as follows: 

particulars of that difference be unknown, is no revocation of fuch 


Jan* 7th* 

A lubfe- 
quent will, 
though it 
be found 
to contain 
a different 
difpofitinn 
from a far¬ 
mer, if the 
former will. 


That John Lacy of Lincoln s-Inn Efqj on the 16th day of April 
1748, being feifed in fee of the chambers and premifles in the 
declaration of ejeftment mentioned, and poflefled of a confider- 
able perfonal edate, and alfo entitled to the intered of 10,000 1 . 
by virtue of the marriage Settlement of his father of. the 3d of 
April 1688, and a private aft of parliament, (by which the faid 
fum of 10,000 /. was direfted to be raifed and laid out ins the 
purchafc of lands, and which was raifed accordingly, but never 
inveded in land,) made his will in writing duly atteded to pals 
real edates; and did thereby devife ae follows; that is to fay, 
" I John Lacy , of Lincoln’s-Inn in the county of Midilefen , do 
“ make this my lad will and tedament with my own hand, as 
“ follows; I give, devife, and bequeath, all my real and per- 
“ fonal edate, of what nature or kind foever, or wherefoever it 
“ be, unto my dear and well*beloved friend Mrs. Frances Har- 
“ wood now of Maiden Lane in the parifh of Covent Garden , 
11 Wrflminjler, and her heirs, v executors, adminidrators, and a£» 
“ figns for ever ; defiring her to pay certain legacies: and I do 
'* hereby conditute and appoint the faid Mrs. Frances Harwood 
“ to be the foie executrix of this' my lad will and tedament, 
'* revoking all others by me heretofore made.** That in the 
fummer of die year 1756, the faid John Lacy of Lincollts-lnn t 
being in like manner feifed as before mentioned, did make 'and ’ 
duly publilh another will and tedament in writing, in the pro* 

G 4 fence 
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if74* fchet «f three fubfcribmg witncfles, who duly at ceiled the fame. 

^fpofition made by the faid John Lacy, by the faid 
varfm vj)l of the year fy$6* was different from the dtfpofition in the 
faid Will of 1748} but in what particulars is unlnovm to tht 
* /aid jurors t but the faid jurors fay, that they do not Arid that the 
faid tdbjfhr canbeUed his faid will of the year <756, or that the 
faid defendant dcftroyed flu f.mr ; hut whit is become of the 
Ibid will, tiie jurors aforefaid are altogether ignorant. That 
tile faid teflator John Lary Efq; died in June 17A7 feifed in fee 
of thefaid premifes in the faid di duration mentioned, without 
iffue, end was never married. And that the faid Elizabeth t 
the wife of the faid William Rolfe, the leflbr of the plaintiff', 
is the neice and heirefs at law of the faid te(tutor John 
Lacy. 

The queftion was, Whether the devife in the will of 1748 
to the defendant was revoked by the will found to be executed 
in 1756 ? 

De Grey Chief Juft ice, Gould and Narer Juft ices gave judg. 
ment in the Common Pleas for the U flora of the plaintiff againft 
the opinion of Mr. Juilice Jllackjlom t upon which judgment 
this writ of error was brought. 

Mr. Davenport for the plaintiff in error. This cafe muft be 
decided upon two or three leading principles. 

That as there is a clear iiidi<j>nt.ibli- title in Mrs. Har¬ 
wood under the will of 1748, the 1* Imr of the pl.iintilf in eje£U 
ment muft (hew a fubfequeot title equally clear and iudif* 
putable. 

, Stcondly, A fuhf^quent4fubftautivc independent will of lands 
is not in itfelf a revocation of a former whl, nor will operate us 
filch, unlefs it contain exprefs words of revocation, or a devil's 
.of the fame lands repugnant to and inconfiilent with i'uch 
former difpofltion. Cro. El. 721.' Cro. Jac. 94. and the cafe 
of Hitchtn yerfus Bajfet t reported in 1 Show. 537. liar Jr. 374. 
% Salk. 592. Comberb. 90. and 209. 3 Mod. 203. Show. Pari. 
Caf. 14 6. where 'this point was at laft finally fettled and ad¬ 
judged. 

JJut thirdly, fnppofe 4 fuhfequent independent will of lands 
would reyoke a former, yet i* muft appear what the contents of 
ftid) letter will me, For the mere Gliding another will docs not 
on vi ffrtntm fifid t repugnant or different difpofltion: and 
f*featy dcv'ifc| of the fyw leads may (Uad together) uulefit 
yhey are mpo p fi foi ft 
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■ Lord Mansfield fiijcad the counfel, ft they had,; qafefidexed ^774 

whether in point of law the court could grant a venirofiui*? de . 

novo after a writ ®f error brought: and inftahccd -two cafes, 

Hafwell verfus Chet/lice , and -Re* verfus Kynafion where the 'Goo*. 
Houfe of Lords had done fo: adding, that the Houfe of Lords * 10 " T ‘ 
could not, as a court of error, have fuch jurifdi&ion, 'unleik 
the court of • King's Bench had the fame* 

Mr. Serjeant Hill contra. The notion and do&rine of wills, Fridty 
arifes from the civil law, and is borrowed from it: The notion y*ntiaOu 
rcfpr&ing exprefs revocations was cftablilhed by the Hat. 32 H. 8. 
c. 1. before which fl-tute there could be no will of lands except 
by cuilom. But preemptive revocations exifted before that a£h 
The notion that# fubfequcnt will is a revocation of a former, 
is founded on the nature of the iuftrument itfelf \ becaufe if 
it were the intention of a teilator that his firft will fheuld (land 
at the time of making a fecoud, the latter would be a codicil, 
and not a will. Therefore, wherever there are two independent 
wills, the latter is a revocation of the former. Swinburne 15. 

No man can die with two teftaments, becaufe the latter does 
always infringe the former, 523. S. P. Perkins, feEi. 478. Shep, 

Touekftone 410. Hnrdr. 3 76. per Halt C. B. Apply this doc¬ 
trine to the prefent calc* It is found that the will of 1756 
was duly attefted to pafs real eftates, and that the -teftator, who 
was eminent in the law, had no real eflate but the chambers in 
Lincoln's Inn . 1 his is ftreng evidence of a change of intention 
in the tefhuor, and romequently- fufiicient to prove, that the 
new difpofmon was different from the former: other wife it was 
nugatory to make it. At lealt the execution of the fccond will 
renders it very doubtful, whether Mrs. Harwood is entitled to 
any thing} and it is a fettled rule, that where it is uncertain who 
is to takei the heir at law (hall be entitled. The cafe of Hitcbins 
verfus Bajfett is in favour of the defendant in error: for the 
grounds upon which the court decided that cafe were, that there 
was no proof of any change of intention whatfoever in the dc- 
vifor, or that the fccond will in any way related to or affe&cd 
his lands. But in the prefent cafe, it is fufficientfy found by 
the mode of deviling, that the fccond will did relate to lands, and 
to the very eftste in queftiop 5 becaufe he had no other real 
eft ate t and it is exprefsly found that the difpoGtion of 1756 is 
different from the difpofition in 1748. Therefore, under all 
th# circumlUnces, .this Ending amounts tp an exprefs revocation 
pf the erUI *141748, 

Lord 
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Lord Matttfidf. Let it Rand, for i fecond argument: hut 
I will juft Rate the (hort compafa in which the queftion lice. ’ 
Though, ae to perfooal eftate, the law of England has adopted 
the rules of the Reman teftament, yet, a dcvife of lands in Eng¬ 
land is confidered in a different light from a Reman will. For 
a will in the civil law. was an inftitution of the heir. Bnt a 
devife in England , is an appointment of particular lands to a 
particular devifee 5 and is confidered in the nature of a convey¬ 
ance by way of appointment $ and upon that principle it is* 
that no man can devife lands which he has not at the date of 
fuch conveyance. It does not turn upon the conftru&ion of the 
Rat. 32 H. 8. c. 1. which fays, that “ any pcifon having lands, 

“ may devife.” For the fame rule held befAte the ftatute, 
where lands were dcvifable by cuftom. 

It is upon the fame principle, but carried too far by fubtlety, 
that there have been revocations determined contrary to the in¬ 
tent of the teft a tor; as where he has afterwards made a feoff* 
ment or the like; becaufe that has been conftrued a new ap¬ 
pointment. Such is the difference between the Roman will and 
a devife of lands in England. 

But it may be faid, that if there is a complete fccond will, 
it cannot do otherwife than revoke a former: for if it is only a 
variation or fubtraEhon from a former wiii, it is in the nature of 
a codicil. Now with regard to land, a fubfequent devife of 
land mull be inconfiftent with a former devife of the fame 
land, or the fitft will (land as a good fubfifting devife} for if 
the teftator gives it to A. and does no other ad which will 
transfer it to a third perfon, the original devife to A. remains 
good. There muft therefore be an inconfiftent difpofition in the 
whole or in part; if there be an inconfiftency in part, it is 
a revocation as that part only. As where a teftator devifes 
an abfolute eftate in fee to A. and afterwards, by a fubfequent 
devife, gives him only an eftate-tail in the fame land} it is a 
revocation to the patent of the difference between an eftate-tail 
and an eftate in fee. 

In the ptefent cafe, the queftion arifes upon certain fads found 
by the fpecial verdid: but the argument has gone upon ptfe- 
fumption only) and much has been faid which would have 
been very fit for the jury to have confidered. The opinion of 
the court mnft be guided by cbndufions drawn from the fed*' 
Rated, which are; That the defendant had a title bp defeena**.. 
but a. will is found which defeats that title. It it notfonod 
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tha$ this will was revoked. But the jury find that the tefiator 1774. 

made a fecond will. It is fitted that the difpofition made by ■- » ■». . 

this fecond will is incxmfijlent with the devifes contained in the H ^£j-*** 

former ? No; but they find it to be different t and if the verdi& Goo »- 

had refted‘'there, there might have been a ground of argument to 

fay, that different was a general finding applicable to the whole 

will, and therefore it muft mean totally different. But the jury go 

on to fay, that they do net know wherein the differente conftfts. If 

the jury cannot find it, the court in fuch cafe cannot p'refume 

the difference. The jury might have had evidence to prove an 

inconfiftent difpofition or circumftances to lay a fair foundation 

for prefuming it to be Co, as fpoliation or the like: but no fuch 

circumfiance appears; they merely find a fecond will, and as to 

what alteration it made in the former, they fay they are totally 

ignorant. How then can the court fay it l For the court cannot 

prefume any thing. The mere circumfiance of making a fecond 

will is not in itfelf a revocation of a former: for the tefiator 

may cancel fuch latter will, and it has been fettled that if a 

man by a fecond will even revoke a former, yet if he keep the 

firft will undefiroyed, and afterwards defiroy the fecond, the 

firft will is revived. In this cafe the jury do not fay a fyliable 

as to the fecond will being in effe at the time of the teftator’s 

death. The matter feems to me to lie here. It muft be fhewa 

that upon this fpecial verdi£fc the jury have found the fecond 

will to be in fome particular repugnant to or inconfiftent with 

the firft: whereas the only reafon that has been afligned for 

fuppofing it to have been different from the firft, is that the 

tefiator made another will. 

Afterwards in Mich. Term it was argued by Mr. Wallace for 
the plaintiff, and Mr. Lee for the defendant, when Lord Mans-, 
fteld , after dating the cafe, delivered the opinion of the court 
as follows: 

Fach party infills that upon this fpecial verdi £1 there is a title 
found in their favour: the plaintiff (now defendant in error) 
fays there is a clear title for liim, as heir at law; the de¬ 
fendant, that there is a clear title for her, as devfees and 
neither party has contended, that there is any fuch defeft or 
repugnancy in this verdi&, as to render it uncertain for the 
court fcj proceed upon it, and I think rignf: for there is a 
title found for one or the other. Nor has enner fide moved for 
a venire facias de neve; if they had, tint court as a court of error 
Could have granted it. 


In 
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j 974. > In confidering this fpecial verdid, the doty of the couft is Jo 

H ^ draw a condufion of law, from the fads found by the jury % for 

the court cannot prefume any fad from the evidence ftated. 
/immT indeed is one ground of evidence; but the court 

• T * cannot prefume any fad. In cafe the defendant had been 
proved, to have deftroyed this laft will, it would have been a good 
ground for the jury to find that this was a revocation. But the 
jury on the prefumption mutt have found the fad. So with 
regard to all the other circumftanCes; fuch as the prefuming it 
to be in her hands, and that there were three atteding witneQea 
to the will: thefe would have been proper for the jury to have 
considered; but we are confined to the fads found by them: 
which are as follow: 

They have found the defendant to be heir at law of Jthn 
l^ieys as fuch he would have a clear title if there were uo 
other claimant by fettlement or will. The title of an heir at 
law is not to be defeated by conjedure, ambiguity, or uncer¬ 
tainty } and even where there is proof of a will having exided, 
which however does not appear, the court cannot go into con- 
jedure what it is probable the tedator may have done by that 
will; but it mull be (hewn to contain an adual exprefs devife 
which difinherits the heir at law. But in the prefent cafe, the 
jury have found a e'ear title againll the heir at law : for they have 
found a good fubfidiog will, properly attefled, and an exprefs 
devife to the plaintiff in error, concerning the condru&ion of 
which there is no doubt. For even in the cafe of an ai*ual de¬ 
vife, a proper meaning, as I have before dated, mud be found 
to difmherit the heir at law. Here a clear devife is given againft 
him: therefore he mud get rid of this title and prow his own 
by ether fads to be found iu this verdict; which if it were the 
truth of the cafe he might do, either by (hewing that the will 
under which the devifee claims is revoked, or that the tedator 
had no power to devife. In this cafe there is no difpute as 
to the tcdatorV power to devife: therefore a 1 evocation mud 
be fhewn, and the mode of doing that is by another will, 
if»Bat that is not all •, for he mud {hew in fad, that it was rS- 
riJbei vJI* voked b ? «* other wiu which fuhfijl*d at the death of th* tedator $ 
wuiiy or. becaufe if a tedator makes one will and does not dedroy it, 
«wki f ?s a though be makesagpther at any time virtually, or expreftly re- 
voting the forrocniplf he afterwards dedroy the revocation, the 

mi, the* firlt will is dill jn force and good. 

toatw, If 

IwMifting, 

a«»*v*d. D tt |. 
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But what it there in this cafe to (hew, that the will of 175$ 1774* 
evfcr revoked the devife of the chambers in'queftion? The 1 ■ *? - 

plaintiff in the original canfe reds it on two grounds: Firft, 
that there is a contrary devife, if it can be made out} the clear Coo»- 
anfwer is, if there is. a contrary devife, it is againft the heir. 

But it is contended, that, becaufe the Jury fay there was a dif¬ 
ferent difpofition, the court is to prefufne that there was a dif¬ 
ferent difpofition of the fubje&-matter in queftion. Properly 
fpeaking, another will cannot exift without there being a differ* 
ence: becaufe, if it be exadUy the fame, it is no more than a 
duplicate or a republication of the firft will: the jury therefore 
finding it to be another will, ex vi termini fay, it was different. 

It is neceffary in a perfonal teftament to make an executor, 
but not fo to a devife of lands, which muft be revoked exprefs- 
ly by a fubfequent will. The jury here have not found any re¬ 
vocation of the former will: nor is there any in point of law} 
for the mere circumftance of making another will is not virtual¬ 
ly a revocation of a will of land. I can fee no difference be¬ 
tween the cafe of Killigrew's will and this. For in that cafe, 
the jury, by faying there was aliud tejlamentum t certainly found 
a difference: here they fay it was different, but add, that they 
do not know in what the difference confifts: this fpecial ver- 
di& therefore does not find a revocation. 

The fecond ground which the defendant refts upon is this j that 
it » uncertain whether the will be revoked or not; and where 
the heir at law claims, his title (hull nevenebe taken away by 
an uncertainty. But this is all a fallacy; for here the devifee does 
not fet up an uncertainty; (he (hews a clear title under the will 
of 1748. On the contrary it is the heir at law who Jets up an 
uncertainty againft her. Upon the whole, I think the jury have 
not exprefsly found that the devife of the chambers in the will 
of 1 748 was revoked by the will in 17 $6. Therefore, 

Let the judgment be reverfed. 

Afterwards, upon an appeal to the Houfe of Lords, the judg¬ 
ment of the court of King's Bench was affirmed: the barons of 
the Exchequer attended (except Mr. baron Perrot) and were 
ell of opinion with the Judges of the Kings Bench, Pa/cjj, 

«5<fr. 3, 
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St John vtr/ks Bifhop of Wintoit. 

pRROR from the Common Plead upon a judgment in 
$>uare impedit of the advowfon of the church of Mottiffont 
alias Matfon Eaji Dean, and Lockerly in the county of South¬ 
ampton, claimed by the plaintiff in error, under a giant made to 
him in fee, ad December 1766 , by Lady Broughton Delved wi¬ 
dow of Sir Brian Broughton Delved deceased , who claimed fuch 
advowfon as devifet under the will of her late hu/band Sir Brian . 
The caufe was tried at the aflizes holden for the county of South¬ 
ampton on the 26th of July 1773, when the jury found a 
fpecial verdi& in fubftance as follows: 

«« That on.the 13th of June 1763, Sir Brian contra&ed by 
*« articles of agreement with Sir Thomas Gatehoufe, for the pur- 
** chafe of the manor of Upper Clatford in the county of Haute, in 
** confideration of 10,000/} the purchafc money to be paid, and 
** the conveyance completed, on or before the 25th of March 
** 1764. That, on the 30th of OElober 1763, Sir Brian further 
** contra&ed by articles with the honourable Thomas Pitt, for 
“ the purchafe of the manor of Abbots Ann, and alfo the ad- 
** vowfon of the parifh church of Abbots Ann in the county of 
( * Southampton, in confideration of 24,000/; 7000/. being 
(( paid in part, and the remaining 17,000 1. to be paid at the 
“ time of completing the purchafc and executing the convey- 
** ance; which was to be on or before the 25th of March 1764. 
“ —That on the 1 oth of -February, 1 764, Sir Brian purchafed 
** of Thomas Fuller and others, and took a conveyance to himfelf 
“ in fee of the advowfon * of Mottisfont isi the county of Hants, 
** in confideration of 2,500/. the money being paid down and 
the deed executed on that fame dav.” 

a 

1 hat being fo feifed in fee of the faid advowfon of Mottis¬ 
font, and being entitled in equity to the feveral eftates con¬ 
tra&ed for by the faid articles, which then remained to be car¬ 
ried into execution, and being feifed in fee of divers manors and 
eftates in the county of Stafford, and of certain copyhold eftates 
of inheritance in Suffolk, and of a fmall freehold eft ate in the 
county of Salop, and feifed for his life (under his marriage Set¬ 
tlement) of divers manors and eftates in the county of Cbeffer, 
with remainder to his firft and other fons fucceflively in tail 
male, (fubje& to her jointure of 1000/. a year, and to one 
other jointure of 1000 A a year to his mother,) with rever¬ 
sion to himfelf in fee; and being likewife feifed in fee of 

• -The eJvjwfon In question, 

9 


areal 
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a real eftate in the county of Lincoln, which he had contract'. 
td to fell by articles to George Fofttr Tuffnell £fq. in confidera- ■ 
tion of 27,000/. which was to be paid on completing the 
purchafe \ Did, on the 21ft Afay >764, duly make and publish BiOvopoC 
his laft will and teftament } wherein, after bequeathing his dwell' W, * m * 
ing-houfe in town, together with his jewels, plate, houfehold 
furniture, &c. to his wife Lady Mary Broughton Delves, her 
heirs, executors and adminiftrators refpeftivcly, to add for her 
and their own proper ufe and benefit; he proceeds thus: 

** Alfo I give, devife, and bequeath to my faid wife and her heirs, Clauftapoa 
to and for her and their own proper ufe and benefit; all. the ^, 1 ^ 0 J 4 b% 
manors, tneffuages, advowsons, farms, lands, tenements , heredita - *' if * ; * 
meats, and real eftate •what/oever, fituate and being in the county oft 
Hants, for the purchase whereof I have already 
contracted and agreed, with all and every the appurtenances , 
and alt my right, title, and interfl, in and to the ftame ; or IN 
LIEU THEREOF the whole money arifing by theftale of all my real 
eftates in the county of Lincoln, and SUCH FURTHER SUM AND 
SUMS oft money as together with the money arifing from fitch fate 
Jhall be fufficient to. enable my faid wife or her heirs to complete ■ 
thefteveral contracts I have made as aftsreftaid, for the purchafe 
of the said estate and premises in the county of Hatstsin 
trujl neverlhelefs to COMPLETE the faid PURCHASES, and to pro¬ 
cure amf take conveyances of the fame eftates, in the county of 
Hants , to her and their own proper ufe and benefit." He alfo 
gave to truftces and their heirs, all and fingular his manors, 
mefluages, advo-wfons, farms, lands, tenements, tithes, heredi¬ 
taments and real eftates whatfoever, fituate, arifing, and: being 
in the counties of Stafford and Chefter, or either of them, to the 
ufe of his brother Thomas Delves for life, with remainder to his 
ifTue in ftri& fettlement, with divers remainders over. And 
then, after certain pecuniary legacies, the teftator gave all the 
refidtie of his perfonal eftate to his brother the faid Thomas Delves. 

“ That the faid articles of 13 tb June , and 30 th of October 1763, 
were in force at the time of making his faid wills and that fince 
his death, the refpe&ive premifes had been conveyed to Lady 
Broughton Delves. That at the time of making his faid will. 

Sir Brifik was feifed of no other advo%vfon in the county of SoMh-, 
ampton , except the qdvawfon of Mottisfont, comprifed hi the edn- 
veyance of the 10th of February 1764$ nor had he cantraBed For 
the purchafe of any manor, mcffiiiage, advowfon , &c. in thesounty 
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1 774, of Southampton* .which rafted iff tontrail, other than thoh raen rf 
tinned in the article* of 1 3th Junt and the 30th of OSiaber 1763 i 
Not was he feifed of or entitled unto ally advowfon or admtwfms 
Qfdwp in the counties of Stafford Or Che/ter. That, on the ift of Ft- 

Wl * * hruary 1766, the faid Sir Brian died without revoking or al¬ 

tering his faid will, and without iffue t leafing Thomas Debuet 
hit only brother and heir at law, now Sir 1 hotnas Broughton • 
That this faid Sir Thomas Broughton , on the 6th June 17ft, con¬ 
veyed the advowfon of Mottisfont to Robert HiU clerk anji hit 
heir* for the fum of 3,825 /. 

The queftion arifiug upon this verdift was, « Whether die 
** find advowfon of the church of Mottisfont fttffi-J to JLady 
** Bfoughton Delves the tefator's widow, by virtu- of that claufe 
w in his will, whereby the tejlator gave and devifed to his 
. « faid wife all manors, mfeffuages, advowfons, See. in the county 
** of Hants for the purchafe whereof he had contrasted and 
“ ‘agreed: for if not, then the faid advowfon, being undifpofed 
1 “ of by the faid will, defeended to the faid Sir Thomas Broughton 
** as heir at law to the faid teftator ?”—The court of Common 
Pleas were of opinion, that the advowfon of Mottisfont did not 
pafs by this claufe to Lady j Broughton Delves „• and gave judg¬ 
ment for the now defendant in error, upon which judgment 
this writ of error' was brought. This cafe was argued twice ; 
firft in Mojler term 1 7 74, by Serjeant V. r alkcr for the plaintiff, 
and. Serjeant Glynn for the defendant, a id now in this term, by 
Jdri Mansfield for the plaintiff, and Mr. Dunni/og for the de¬ 
fendant. 

* 

, For the plaintiff it was contended, that this was an ex- 
prtfs devife to Lady Broughton of the advowfon of Mottisfont , 
it being fttuate in the county of Hants , aqd not only contrasted 
for but aSlually conveyed to the teftator before the making of his 
will : that a contrary donftrudion would render the word “ ad- 
•* vowfonP in the plural number of no ejfeSi the teftator not hav¬ 
ing contrasted for any other advowfon in Hampshire except the 
advowfon in queftion, and that of Abbots Ann : and, therefore, t|at 
the rule of law, which in the exposition of all instrument*, and 
more efpecially of wills, prefers fucli a conftru&ion as will 
give efie& to every expreifion in them, ought to nr^il in this 
cafe.-—To this point was cited the cafe of Mirruvttht Ni- 
tbolt. % Buljlr. 176. where « a teftator, having two feverat 
*• satieties of lands by fevtral purchefts in Kent and in Effex, 

«• devifci 
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“ deviled a» <feP^ p p : 4 *d as to my moieties, I devife til #*f 
“ moieties in JContumto B? apd made no mention of the moiety 
in Effttr. but die. court held that both paffod, for the word* 
being « yf/Z hit moieties? the intention of the teftatpy could not 
otherwise be fatitfiod. So in the cafe of Thorp* verfus Thosnpft** 
4 Loon. 120. Ander. 188. S. C. where A. purchased land of 
B. but before- any conveyance executed B. fold the land to C. and 
then A. coneeyed to C. who being thus fetfed devifed it thus t 
« I bequeath to R. my fon, all my land which I pur chafed of BS* 
whereas in ftri&aefa of law he purchafcd them of A. by virtue 
of the conveyance made to him by A. But .the court held the 
_ devife good, it being a' fuflicient description of what land the tef* 
tator meant. They cited likewife the cafes of Cbefter verfus Chejler, 
3 P. Wms. 5 6. Goodright on the demife of Paid v. Paul, a Bur . 
1089. and Dyer 37 6. And agreeable to the doffrine laid down 
by thefe authorities, infilled, that, in the prefent xafe, die 
words “ contrasted and agreed for" ought not to be conftrued 
refriStive of the general exprejfton “ All thy manors, lands, mef» 
fuages and advowsons,” fo as to exclude the advowfon aStuatJy 
purchafedt becaufe, in ftri&nefs of language, no eftatc can be 
faid to be pur chafed without being jffr/? contrasted and agreed for* 
But further, the teftator's intention to devifie^ the advowfon in 
queftion, which ought to be the rule of -conftru&ion in this 
cafe, was manifeil, from his uiing the word “ advrwfons" in the 
plural number ; and again from the expreflion *< already ** which 
was a flrong proof that he meant to include all the real psopertf 
in Hamgflnre of which he was then the owner. That in the 
common acceptation and meaning of the words ** contracted 
“ and agreed for? there was no dUlin£tion between them and a 
purebafe , and that in equity fuch-a contrail would be a very 
good purchafe. 

On the part of the defendant it was infilled, that an heir at 
law ought not to be difinherited by any other than a neceffary 
implication : that in the prefent cafe, the words "for the purebafe 
** whereof / have already contrasted and agreed*’ could not by 
any neceffary inference be extended to relate to a purebafe aBually 
completed j nor indeed by any poiEble couftru&ion whatsoever, 
unlefs a contrail executory means the fame as a contrail actually 
executed. That fuch an interpretation would go the length of 
making diem include any purchafe however dijlant, as w$ll at 
one of a more recent date: in which cafe no line can he drawn 
between a fpace of three months, and one of threescore years. 
VOL. I. If For 
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t}74*' reJBng *« central} being % ml cwfc t# be 

-» 11 ■ — applicable to an eftate on the infant of the ftftbilb being cent- 
**£/«* pitted) or muft continue applicable to it fir ewr.—That if no 
°*ker circum (lance however wat fitfficient to explain the «eftator*» 
meaning, the word* immediately following the words * agreed 
<* fir*' were of thcmfelves detifire: namely, ** or in lieu thereof * 
the whole money arifing firm tie fate, life, at together, tic. Jhall 
41 beEfficient to enable my find wife, fsfe. to complete the fevered 
“ centralis as aforefaid." The efatea therefore meant to be devifed 
by the tefator as included under the above defeription, muft of 
neceffity be fuch only, tie centralis fir tie purebafi of which 
were fiillfubfifiing , and which might or might not for ever re* 
main incomplete at the option of the teftator’s wife and her* 
heirs; the money given in lieu thereof amounting in the one 
cafe to a full fatisfa&ion', and in the other to the expvefr fum 
nquifite to complete fuch contrails. Again the fubfequent 
direction to Lady Broughton , to procure and take proper con¬ 
veyances of thefe eftates, excludes all poflibility of fnppofiug 
that the teftator had in contemplation at the time of this devife, 
a reference to an eftate,'’ concerning which no contrail was 
fitbjijling, for completing the punhafe of which no money was 
due, of which no conveyance remained to be procured or taken, 
but which had before the making of his will been completed, pur• 
chafed by, and conveyed to the teftator.—That no deduction to be 


drawn from the teftator’s tiling the word « advowjfaf* in the 
plural number could avail the plaintiff in this cafe; bceaufe the 
fame ex predion is ufed by him in the devife of his Stafiitrdfinre 
and Chefbire eftates, where it appears that he had no advowfen 
at all. On the contrary, it was plain from this circumftance, 
that the teftator meant to ufe it merely ia a general and com-, 
prehenfive , notin any particular fenfe .— That even the common 
ptefumptio* that a teftator does not intend to die iM0utr as to 
any part of his eftates could not obtain, here, as he had adfoaHy 
done fo in refpe£t of his eftates ia Suffolk and Salop s that there 
was as little ground therefore for fupptymg a difpofition of the 
advowfon of .Moitufint about which 4* will was likewife per- 
feQly filent, as there would be of them: that fo fither cafe it 
could be founded in eonjefture only; which by no rule of hir 
it Efficient to difinherit an heir at lit. • 


Lord Mansfield: It this queftion had come before the 'court 
precifely underthc fame circumfUnces as it did in the caffe of fo. 

Joint 
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)W» Tcrfiu Errington # , the optnioa given then, wouU toe 

no infaence upon the opinion that ia hoar to he given. On 1 

the contrary, the judgment which has. fince been delivered 

by the court of Common Pitas troufcNconQdeJrably (hake that 
* . A Wmtm 

dectnom 

An heir at law cannot be diOnherfted by conjeiture. It can 
only be done by exprefs words, or by an implication which ma> 


nifoftly indicates the clear intent of the teftator, upon a fair con- 
ilruilion of the whole contents of the will, to give the eftate 
from him. 


I have flruggled as much as I could to agree with the judgment 
of the coutt of C. B. in this cafe; and I thought yefterday I 
had perfuaded myfelf to do fo: but upon reading the whole of 
the will attentively, and finding the circumdance of the money 
fuppofed in the argument to be given by way of equivalent, to 
be founded on a miftake, I cannot latisfy myfelf to rejefi the 
words of the teftator in this cafe. He has made ufe of the word 


'* advowfons,” and the whole difpute is, whether the word 
“ advowfons" (hall be underftood to mean advowfons , fo as to 
convey an idea, that the teftator undcrftood the real force of the 
exprefiion at the time ; or whether it is to be reje&ed, at being 
merely inferted by him among ether general words, without any 
particular meaning or intention annexed to it.—-If it is to be 
underftood as applied to thefe two, there is no doubt but it will 
include the recent purcliafe, and in that cafe there is an end of 
the queftion. To be fure, there might be cafes, where from the 
fubjeft-mattcr, it ought to be rejeited; but the prefent ia a 
cafe under very particular circumftances. It is manifeft from 
the fails dated in the fpccial verdiil, that the teftator’s objeik 
was to buy eftates in Hampjbirt ; and to enable him in part to 
do fo, he intended to fell his eftates in Lincolnjlnre: and all 
this was upon one plan, which he was carrying into execution, 
and wifhed to complete in as little an interval as circumftances 
would admit of. The dates of the fcveral transitions are very 
material. 


• St. Jiht verflu Xrnwgttn, tLUry term if Cm. 3. wm an ifllea of covenant foe 
t dated of title in the conveyance ot the ad of Dmmbn- 1766 (the imag being then 
Ml) * and on a cafe referred In B. B. the court were of opinion that the 
fefntby the ootU, Sup the re fat a Xhdti'le wae good Bat the devift refptAing the 
CSjdteeaod S ttfi 0 k f oftesw, and the fiaftof the tedatsr having m eBm o ufm ia 
either of tfaoA counties, thmgb he there like wife oft* the word ** M om J m uT 
among* other genets) wards. Wide a» part of the cafe thenbefcre the coutt. 

Ha 


On 
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Op the 13th of June 1763, he contrails for land* in Hamp- 
- finrt to the amount of 10,000./; the money to be paid and the 
eftates conveyed on or before the 35th of March 1764. 

On the 30th of OBohcr 1763, he articles for other eftatee in 
Hampjbirt, including an advowfsn : he pays 7,000 /. in part, and 
' the ref due of the purchafe money being a fum of 17,000/. was 
to be paid and the conveyance executed on the 35th of March 
Ty&f. In the intermediate time, that Is, on the 10th of F*~ 
tCaary 1764, he purchafet the afamqfa in <**4 3 ** 

in immediate conveyance made to him upatt payment of mi 
{Ktrchafe money. 

So that there are three fpecies of eftates which he had tw dU- - 
pofe of. Our, by articles that relied wholly executory, another 
bp articles not wholly executory , nearly a third part of the pur¬ 
chafe money having been paid: and a third that had been carried 
into execution by a very recent conveyance. On the 34th of 
May following, Sir Brian makes his will. Whoever drew 
this will mull have been privy to thefe recent contracts: one 
was totally executoiy, one executory in part, and the third a 
complete contract. He thought to include the whole under one 
defeription: therefore, to (hew fuch general intention of the 
teftator, he fays “ for the pueechafe whereof 1 have ALREADY 
** contracted and agreed f not, “ for the purchafe whereof I have 
" omlt contra&ed and agreed.” He did not intend any future 
purchafe (hould pafs; but only tliofe he had recently entered 
into. If he had fa id ** only contracted and agreed,” the purchafe 
of Mr. Pitt, of which great part of the purchafe money had been 
advanced, would not have pafied; becaufe that contrail and 
agreement was more than made, it was partly carried into exe¬ 
cution. He put* in the word ** advowfonp \ Shall the meaning 
of this word be excluded becaufe he has ufed the expreffion 
« for the purchafe whereof I have already contracted and 
“ agreed ?” Ha* he in fall lefs agreed for a recent .purchafe, be- 
caufe he has altually completed it l In poiut of intention I think 
it i* impoifible to conceive that he meant to except the parti¬ 
cular advowfon in queftion. An argument was greatly relied 
on that would have been very ftrong indeed, if it had been well 
founded; which is this, "that he could mean only to include 
the executory contrails, becaufe he has given in lieu thereof (he 
money to arife from the fale of the Liuednjbirr eftates. Now 
every equivalent muft be fuppofed to be co-e*tenfivc with the 
thing for which it is intended as an equivalent It has been 
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faid that 27,000/. the money arifing from the fale of ,the Lin- 
colnjbin eftatea would juft amount to the purchafe money of 
the eftates under contrail executory in Hamtfbite. But on look¬ 
ing into the wiH, the fact does not warrant the aflertion; for 
though the worda are “ in lieu thereof" which implies an alter¬ 
native, yet he could not mean to fubftitute the one for the 
other) hecaufe 7»©oc/. had beep paid in part of oap'of die 
eftateof and 27,000/. was die fom diet remained to be paid 
In oeddr to complete the feveraT putchafes. Tln fiwa of 27,000/. 
therefore is in fatk 7,000/. fltort of the real value and ptuehafo 
money of jthe eftates under control) oonfequently it could not 
be intended as an equivalent dot them, but only as a fund So 
complete the purchafe. 

The whole queftion depends upon this Angle point, whe¬ 
ther there are words in the will fufficient to pafs the tdrowfon 
in queftion. If there are not, the heir cannot be difinherited. 
But here, the word u advowfons" is ufed $ and, in order to de¬ 
cide for the heir, we mud entirely reje& it. 1 do not think 
we are at liberty to do fo s becaufe 1 think the teftator meant 
the word “ advowfons” Ihould have its full force and effell: and no 
argument arifes from his having inferted the faiqe wold in the 
devife of his other eftates, where in point of fall there were no 
advowfons: becaufe his obje£t was to difpofe of all he was pof- 
fefled of. Therefore 1 am of opinion that by the word ** ad- 
vovfons” both the advowfons pafs. 

AJlon, Juftice. The great ftrefs of argument in C. B. was 
upon the words “ in lieu thereof, Wr.” making an alternative 
devife. I think it clearly otherwife; and that it was intended 
only as a fund to complete the purchafes which the teftator had 
agreed for with Sir ST. Gatehoufe and Mr. Pitt] and had no re¬ 
lation to the advowfon already purchafed. Therefore I concur 
in opinion with his lordfliip, that by the clear intention of the 
teftator, and upon the plain and manifeft meaning of the words, 
both the advowfons do pafs. 

Mr. Juftice IVilles. I am of the fame opinion. 

Mr. Juftice AJbhurfl . I am-of the fame opinion. 

Per Cur. 

Let the judgment be reverfed. 

Upon a writ of error in the Houfe of Lords the judgment of 
the court of Kings Bench was affirmed. 
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A grant or 
cbrtrfrgm 
the ertvm, 

which 
ought to be 
by matter of 
rrcorj, may, 
under cir- 
tumftin- 
ce», be /«• 
JumtJ t 
though 
nuttbtn time 
nf legal mt- 
mery .—in 

this cafe the 
prtfump- 
tion *'» 
founded on 
a pofleflion 
of 3; o') ears 
and ad¬ 
judged 
by the court 
• fufficicot 
•round. 


The Mayor of Kihp*tom upon Hum. yerfas Ho*wW,. 

t tPON a rtjle to fhew caufe why a new trial ihould not be 
^ granted upon the ground of a mifdiredton to the jury, 
the cafe appeared, upon the report of Mr. Juftice Gould who 
tried the caufe, to be as follows. The declaration conGded of 
fix counts, dating, that the plaintiffs on the 5th of June 
and long before and ever finer, had received, and were lawfully 
entitled, and dill of right ought to receive, amongd other tolls 
and duties, a reafmable toll or duty called water-bailiffs dues for 
certain goods, fpecified in the particular counts, imported into the 
port of Kingfion upon Hull ; that the defendants having imported, 
We. and being liable. We. promifed, We. Upon the general iffue 
pleaded, the plaintiffs at the trial produced id. an entry from 
their corporation books i'ntitled as follows; “ A particular note of 
** all fuch duties, We. as by the water-bailiffs are to be received,for 
“ the life of t^e mayor and burgeffes o{ Kiugjlon upon Hull ; accor- 
«• ding to the order preferibed and fet down in the year 1441* 
” John Bedford then being mayor; and continued and put in u(e 
** from that time to this prefent day id April 1575." In this 
lift were Included the duties in quedion. adly. An order of the 
corporation the 13 Eliz. requiring the water-bailiff, every 
eight of fourteen days to give an account of all monies received 
by him for the ufe of the town, to the chamberlain; with a 
dire£lion to the latter, to keep thefc accounts Separate from his 
other receipts: then followed a particular account of thefe mo¬ 
nies fo received from 1545 to 1646: other entries, from 1648 to 
1678, of perfons who had rented the office of water-bailiff; an 
account of the dues for three years in 1726; and concluded, by 
the parol tedimony of feveral witneffes who had paid the duties 
in quedion from the year 1734, together with an edimate of re¬ 
pairs done by the corporation valued at 15,000/.—>On behalf of 
the defendant contra , it was obferved, that the earlied book of the 
corporation was 16 Ed. 3. and the date of their original charter 
of incorporation 27 Ed. 1. a full century fubfequent to the time of 
legal memory. That their title, if any, to the duties in queftion 
could be fupported only by prefeription fit charter: That the 
fird certainly did not exid, they being a corporation within rime 
of legal memory: and in refpea pf the fecond itaivas clear upon 
the face of a charter granted anno 5 Ric. 2. that the king at that 
rime only ereded or authorized the corporation to erca the port % 
'#t granted no duties. The words of this charter 5 Ric. 2. were 

u * n 
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is fellows: Cuujffhttut quantum in mbit eft, Sec. quad habebnt 

pertum fubtUs tandem villam dadum vocal. Sayercreek jam Hull, in . j i ty * 

ftrpeiuum annexum villa, i/a quod pojftnt adifieart dames h um at 
fate that, ad emendationem , defenjtonem at falvationem villa pro- < 

diffa. To this it was anfveered, that an ufage of three huodred Ho " ,r *** 
years was a fitfficient ground to prefume a grartt of the duties 
in confideration of repairs, which it was in proof the corpora¬ 
tion had conftanrly done from the year 1441 to the time of 
. bringing the a&ion. Mr. Juft ice Gould in his dire£tion to the 
jury faid he thought, and therefore left it to them to fay. Whe¬ 
ther the w#Tds portum budom vocal. Sayercreek JAM Hull 
did not imply that the port fq called was an exifting port before 
and at the time of the -charter 5 Ric. a. rather than a creation 
of the port: and aifo, Whether they woukl not confider the ufage 
from the year 144T to the time of the a£Uon brought, a fuf- 
ficient ground to prefume a grant of the duties between the 
5 Ric. 2. ( anno 1382) and the year 1141. The jury accordingly 
found a verdi£t for the plaintiff. 

Mr. Wallace and Mr. Davenport (hewed caufe. There are two 
qtteftions. id. Whether a grant can be prefumed at all? 

2d. Whether under the circumflances of this cafe a grant ought 
to be prefumed?—id. Circumflances within time of memory 
may be a foundation to prefume a grant. In the cafe of Powell * Ceram 
¥. Milbanke • a grant from the crown was prefumed ; though shT* 

within time of memory. A6&*!i*L 

In 2 Show. 47. Rex. v. Carpenter , evidence of conftant pay- term 177*. 
ntent and au antieat table of duties was held fufiicient ground to 
prefume a grant of water-bailiff dues (as in this cafe) on coals for money 
to the city of London , though the ufe of them was within the ^f v ^ d q~ 
time of legal prefeription.—In Warren ex dim. Webby. Grenville ««» ffrmtjit 
2 Sir. 1129. an item in an attorney's bill to make a tenant to the 
precipe was held fufficient evidence of the deed in fopport of a 


chapel of Cbtfttr It Street, in the county of Pmbum, was in t'.ie ctown front the diAblution to the 
time of Joe. 1. who by letters patent unriei th. teal of BttrUied, hearing date the lbth of J*lf 
1618, granted to Sir Jamtt Qttcb trhvy and It ttbu.d Uaraari, their heirs and alBgns, AH that the 
deanry, prebend, rectory and vicaiagc of the coiirgiate church of Cltflrr It Street, in the btfhopric 
•f Ihtrbrm, with the following exception “ bceptis tamen fcmpci et extra hanc piefcntem 
“ conceflionem noftram nobia hmrdibus et fucccffbribut notins omiuno reftnratis omnibus et fin. 
** gulis tutmtatimUmi donationibus libfcris difpofitionibat rt jur. pet Copal, oot. et fingul. tetkfi- 
" aflicar. vicar, capeli et ah beneAcior. ecdefiafticor quorumeumq i prernUC fhperioi pci pie. 
“ fentet PCacor.tef. aut aheui inde parti vtl parccliat quoquo mode fpedtant. pertinent. incident. 

“ appended. eei. incumben." 

Ifi 16*9, erne* j Car. t. the premifet came by mefhe c onvey a nces *° Heebm urt b family, who 
afte rw ar ds granted to Sir Ralph MUbtnkt — That in 1694 Mr. tMmmrtb oreftnerd Mr. Cntjtr, to 
the curacy of Cbrfitr It Stntt, and that in *735 Mr. Eambe was preftntMby a deffaendant of the 
Hadmmrtb family, and continued in pofftfBon till tySy, when Sir <4* AAttmb t pi-efented the de¬ 
fendant. Upon theft fads, one point istiMed on by the plaintiff* was, that the exception in the 
mat left (he title to this curacy In the Crown. Doc Lord MmttpM left it to the jury to lay. 
Whether from the two adverfc nominations, and pofleflion under than, by the Heebanrtb empty,, 
they would not ptefbmr a grant from the ctown et the right of pat&matien to the curacy. The 
jot) prefumtda grant? and found a verdnft accordingly. 

K 4 


* recovery 
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recovery of forty years standing. Bot 12 Rep.\ 4. Crime/ v. 8 tmt& g 
y o ■ anj ] 12 Rtp. 5. Bedie v. Beard and others are in point. Thwfr 
fare ancientpojjijfion is dearly a fufEcient foundation to prefume 
a grant from the crown ‘within time of legal memory. 

'***" *’ z 4 . Whether In this cafe, a grant ought to be prefumed ? 

If ancient pofleflion is a fufEcient ground, the corporation hare 
unqucftiOnably been in pofleflion of thefe duties 300 years and 
upwards} namely, from the year 1441. The water-bailiff’s table 
is of that date, and that alone clearly could not be the origin 
Of the claim. It is further in evidence, that the corporation 
hare conftantly repaired the port at an immenfe 6cpence, which 
is a ftrong ground to prefume a legal title. Therefore, if a grant 
is prefumable, it ought to be prefumed in this cafe. 

3dly. The charter 5 Rich. 2. is a grant of an antient port 
then exifling and not the creation of a new port: The words are 
JPortum DunuM vocat. Say ere reck jam Hull ; which (hews that 
it had before beenjtnown by the name of Saytrcrcek, and w.js 
not then for the firft time ere£led and made a port. If fo, the 
grant incidentally carries the duties along with it, and the confi- 
deration of the repairs is a good and valid confideration. 

Mr. Dunning , Mr. Lee, Mr. Wilfcn , and Mr. Norton in fup- 
port of the rule. 

iff. The queffion is not. Whether in any cafe a grant is not 
prefumeable} becaufe every prefeription carries in it ft-If pre¬ 
emption of a grant; and in this cafe, if the date of the charter 
had been antecedent to the time of legal memory, the jury might 
very rightly have prefumed a grant of the duties. But the 
queffion is, Whether an ufage which muff have had its com¬ 
mencement within time of legal memory, is alone fufEcient to 
be left to the jury of a grant from the clown, which ought to be 
by matter of record ? The law fays, that fuch evidence of an 
ufage as will fupport a prefeription, is a fufEcient title; that 
is, a fufEcient ground to prefume a grant. If any ufage lefs 
than that were fufEcient, prefeription would be ufelcfs. There¬ 
fore it is not competent to the jury to prefume a grant, where 
the ufage does not refer back to the time of legal prefeription. 
The cafe in 12 Co. 4. Crimes verfus Smithy is not inconflffent with 
this qpofitton: and In Bedie verfus Beard and ethers, 12 Ce, 5. 
there is nothing which confines the grant of the advowfbn to 
s left recent date than the grant of the manor. But a ftrong 
argument to fbew the improbability of any fuch grant having 
hAmi in thig cafe, arifes from the abundant caution in thia cor¬ 
poration to preferve all their moft antient deeds and recofds. 

3 For 
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for there are sib left tjwn three chasten of confirmation In the 1774* 
reigns of Hen. 4. Hen. 5. and Hen. 6. immediately Succeeding -— 
that of Rie. a. befides many others from temp. Hen. 8 . to that of JThm** 
a, all which it was totally unneceflary to hare preferred j 
and yet the efiential original charter is to be prefumed to be loft in 
a cafe where the corporation itfelf never had an idea, much left 
any evidence of its having even exifted. Under thefe circum- 
ftabces the non-produ&ion of it ought not to be fupplied. 

Second Point. The charter 5 Rk. 2. was not a grant of a 
port then exifting \ on the contrary, there was no port in the 
crown at all at that time. If there had been, no doubt but the 
grant of it would incidentally have carried the duties with it. 

But the words of this charter are clearly words of qualification j 
and at furtheft grant only a liberty to the corporation to ereft 
a port, viz. ** ConerJ/imus quantum in nobis eft quod ipft et heeredes 
habeant pertum in perpetuum anntxum villa, ita quod pojjint tdifieare 
demos , iaiatet Jiaiethas &c. If the king had at that time a port 
and the duties incident, the qualifying claufe quantum in nobis eft 
would have no meaning. Habeant porturn is not the phrafe to 
exprefs an exi(lent port, nor would the fubfequent words in 
that cafe have been necefiary, but might have Been all fupplied 
by the fingle exprrflion, coticcjftmus porturn. Further the fub- 
fequent words prove it was a thing in fieri ; for there mud have 
been quays and wharfs, if the port was then in being, and it 
mull have been annexed to the town at that time. It is clearly 
therefore a grant of fomething that was to be in future, not of 
a port a&ually ere&ed at that time. The non-exiftence of the 
port is further apparent from the filence of all the charters an» 
tecedent to the time of 5 Rk. 2. amongft which are three that 
grant temporary tolls. 28 Ed. 1. t Ed. 3. 5 Ed. 3. But in the 
charter of Rie. 3. and fubfequent grants, the mention of the 
port occurs frequently. Therefore on both grounds there ought 
to be a new trial. 

Mr. Lee , an the fame fide contended, that this claim could not 
have a legal commencement if the port was a newly created port 
by charter 5 Rk. 2. becaufe the duties in fuch cafe could not 
be in the crown but by a& of parliament! and cited 2 Fit*. 

621. Vaugh. 159. Shephard verfus Gofnold and 12 Co. 34. 

Lord Mansfield. The ground upon which an application for 
a new trial has been made ,in this cafe is, that there was no 
evidence of title in the plaintiffs to the port duties claimed by 
the a&ion which ought to have been left to the confideration of 
the jury i and if no tide was made out which in point of law it 

was 



*o* TRINITY TRRk 14 <M& M 

1774. fo lor them to exercife their judgmentopon, Awe oughtto bet 
■ - ■■ — -■ new trial, 

^Hm* There we tiro grounds upon which it is contended that there 
was fufficient evidence of title in the plaintiff to be left to the jury. 
»gu Fi r ft. That there was an antient port of Hull in the king 
before the 5th of Rie. 2. with duties annexed to it, particularly 
thole in queftion s which duties belonged to the king in right 
of the port. If fuch a port and duties did exift in the long, 
it is not difputed, nor can a doubt be made, but that he might 
grant them to a fubjslt: and that they were granted is con¬ 
tended, from the general words of the charter* confirmed by 
ufage. If this ground can be fupported, there is an end of 
the motion for a new trial j becaufe the jury have had that left 
to them, which ought to haVe been left to them. 

But Secondly , if that be not fo, and if it is clear from the words 
of the charter 5 Ric. 2. that no port exifted before, but that 
the charter itfelf ertfled the port only , without any duties} then 
it is contended, that between the 5 Ric. 2. and the year 1441, 
there might be fome charter from the king, creating and giving 
thefe duties to the corporation, upon a ground which would 
jCupport them in point of law} namely, upon the confideration 
oY repairs, and the general advantage to be derived by the pub¬ 
lic, from its being properly kept up. This was the only point 
made at the trial, and the queftion that arifes upon it is. Whe¬ 
ther upon the evidence, it v/as properly left to the jury to pre¬ 
fume fuch grant between 1382 and 1441 ? 

I lay out of the cafe that which might have been a foundation 
for a new trial *, I mean the idea of new light to be got from 
the entries in the corporation books, becaufe there has been an 
infpe&ion, and therefore no furprife: and as to fpoiiation, the 
court cannot, upon a bare allegation, after infpe£tion had, go 
upon a furmife of that kind, efpecially as fincc the triad no appli¬ 
cation has been made to fee them. 

With regard to the firft point, that is, the conftruOton of 
the charter of Ric. 2. the cafe Hands thus: It is proved by 
ftirong evidence, that from the year 1441, down to the rife of 
this queftion, which comprehends a period of near 350 years, 
thefe duties have been exacted and fubmitted to without fuit or 
litigation. It Ukewife appears from a charter of the 13 Car. a. 
wMe* is shaye. a century ago, that the corporation at tht 
time made an application to the king, apprehending they had 
a title to thefe duties by virtue of a right immemorial, and the 
Hng upon their reprefentation confirms them thus: ** Whereas 
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** we are crediWy informed, that within the Cud town, fyfe. there 
« is an immemorial cuftom that every merchant or other com- 
** ing into the water with (hips and goods, &c. and unlading 
« the fame within the port of the faid town, has been accut 
*« tooted to pay certain fees, &c. for the fame, we will that 
* ( the faid cuftom (hall continue, and that the faid mayor and 
** burgefles (hall enjoy the like fees, &c. as of time immemo- 
** rial for the fupport of the great burthens and expences of the 
** faid mayor and burgefles in and about the reparation, prefer- 
« vation and defence of the faid port.** There is alike charter 
of confirmation, anno 4 Jac. 2. 

But it is faid thefe charters relate to port duties of time tmme~ 
morial, and the corporation then built their right to them upon 
immemorial ufage j which cannot be; becaufe both the corpo¬ 
ration itfclf, and the grant of the port by charter 5 Ric. 2. are 
within time of memory. But if at the time of the grant, the 
duties had exifted immemorially in the king, the fource of their 
claim is a preferiptive right, and their title a derivative title to 
that which was in the crown from time immemorial, though 
they themfelvcs are a corporation within memory. 

Then as to the conftru£tion..of the charter 5 Ric. 2. fo far 
from thinking it clear, that the charter meant to create the port; 
if I was to determine that queftion, I (hould hold, that the port 
exifted before . The grant is, that they (hall have " pertum 
f* fubtus tandem villain, dudum vocal. Sayercreel jam Hull.** In 
the firft place then confidcr, what is a port? It is the water: 
the terms are fynonymous ; for the limits of the water make 
the port. Secondly , What is that which is deferibed as having 
been once called Sayercreek ? Upon the plain conftru&ion of 
the words, it mull be the port and not the town: for (b early 
as the charter 27 Ed. 1. the town is deferibed by the name of 
Kingefton fupra Hull , meaning the river Hull ; it is therefore 
apparent from this charter, that the name of the port had before 
that time been changed from Sayercreek to Hull-, and if never 
granted out of the hands of the crown till 5 Ric. 2. it clearly 
muft have remained in him at that time. He grants that the 
port (hall be for ever annexed to the town ; which in my opinion 
ftrengthens the conftru&ion of its being an ancient port; by af¬ 
fording an inference, that before that time the corporation had 
only the benefit of it, whereas in future they were to be the own¬ 
ers and proprietors. But there are (1111 other words that fupport 
this .conftnUftion»namely, that they (hould have the port « with. 
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1774. 11 oest the interposition of the kings gjkers cr minijlers*$$$» 

*L ta> * ter ^ mater ^ *nd ACcefTary privilege, if the port had e*~ 

arffsu *ft*d before, and the king's officers had been aotefcftomed to 
Wjuu. colleft thedaties for the crown. But if it were a new eit&ed 
port, the grant might have been confidered as an absolute 
exciufive grant. But admitting it to be doubtful, whether it was 
an undent or a new eroded port, the queftion is a queftion of fad , 
and, therefore, moft proper to be left to the dedfion of a jury; 
who upon the evidence which in this cafe was the ftrongeft 
poffible, namely, enjoyment for 350 years, have found in favour 
of the claim. 

Before I proceed to the next ground, I fhould obferve that a 
queftion was made, whether the grant could have a legal com¬ 
mencement ?• that is, fuppofing the charter 5 Ric. 2. to have 
treated the port, and.the duties to have been incidentally granted 
in confideration of the repairs, whether fuch grant would fuppbrt 
the claim ? if the cafe turned upon that queftion only, I fhould 
take time to con Oder of it, and to look into the cafes cited by 
JMr. Lee. But it feems to be taken for granted in the cafe of 
the Mayor 0/Exeter verfus Trinlet, Trin. 32 33 Geo. 2. C.B. 

and afterwards in the cafe of the Mayor of Yarmouth verfus 
Eaton, Trin . 3 Geo. 3. B.R. that ports are like markets with 
which the crown is entrufted, and that the king miff grant 
the duties to a fubjed in confideration of repairing the port. 

The next ground is, the preemption of a charter between 
5 Rich. 2* 1382. and the year 1441. 

Now with regard to admitting evidence to fatisfy a jury that 
a charter did exift within time of memory which is not produced 
by record, my opinion is this \ namely, that all evidence is ac¬ 
cording to the fubjed- matter to which it is applied. There is a 
great difference between length of time which operates as a bar 
to a claim, and that which is only ufed by way of evidence. A 
jury is concluded by length of time that operates as a bar: as, 
where the ftatute of limitations is pleaded in bar to a debt; 
though the jury is fatisfied that the debt is due and unpaid, it is 
ftiil a bar: So in the cafe of prefeription, if it be time out of 
mind, a jury is bound to conclude the right from that pre¬ 
emption, if there could be a legal commencement of the ri ght. 
But any written evidence Ihewing that there was a rime when 
the prefeription did not exift, is an anfwer to a claim founded 
on prefeription. But length of time ufed merely by way of 

evidence. 
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evidence, may he left to the cttafideration of |b* juryman *ff|# 
etedited ot nofc*»d to daw their inference one way *cthe olMfy Zr’ ^r* 
according to circumftances. For inftance, there h no ftalpte^pf of iCmT 
limitations that bars an a&ion upon a bond; but there is a tim hs*m 4* 
when a jury may prefume the debt to .be difeharged t as where 
no faitereft appears to have been paid for fixteen years. But if 
a witnefs is produced to prove the contrary, as by (hewing the 
party not to have been in circumftances to pay, or a recent ac¬ 
knowledgment of the debt, the jury mud fay the contrary. If a 
foundation can be laid that a record or a deed exifted, and was 
afterwards loft, it may be fupplied by the next beft evidence to 
be had, or if it cannot be (hewn that it ever exifted, yet enjoy¬ 
ment under a title which can only be by record, is ftrong evi¬ 
dence to be left to a jury that it did once exift. I do not know 
an inftanco in which proof may not be fupplied. Thefe are 
general rules, and it would be mifehievous, it it were to be 
laid down, that there can be no prefumption fincc the time of 
Richard I. to confirm a title by charter. 

In Lord Purbeck's cafe, the letters patent which were the. 
only proper evidence of his title could not be found ; and there 
was no proof of the record having been loft: but he had fat in 
parliament, had levied a fine of his honours to King Charles 
the Second, and I think enjoyed it to the time of his death. 

AU the other faffs were fubfequent to the creation, yet the 
Houfe of Lords were of opinion in favour of the claim, and 
prefumed that the letters-patent had exifted. Indeed, before 
the decifion, the Ml of the letters-patent was faid to be found 
at the Privy Seal office \ but dill that was only prefumptive 
evidence; for the king might mave recalled it before it palled 
the great feat. 

But the cafe of Bedle verfus Beard, 13 Co. 5. determined by 
Lord Chancellor Elltfmere with the afiiftance of the judges upon 
deliberation, is a cafe in point, and of very great authority: and 
it is not liable to the dillinflion which Mr. Dunning endeavoured 
to make, becaufe there was no poffibility of its being a grant 
within memory. The cafe dates, that in 31 Ed. 1. the king 
being fieifed of the manor of Kimbolton , to which the ad vow fan 
of Kimbolton was appendant, by letters-patent, granted the 
naanog with -the appurtenances to II. de Bohan } Earl of Hereford 
in tail general. Humphrey de Bahun die iflue in tail in 40 Ed. 3. 
granted the advowfon to the^Frtor of Stomley and his fucceftors, 
by which it became impropriate. The points were two. Whe¬ 
ther 
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dm die gnat of die manor ** oe pertmeutXf J mtM Aowi# 

. . — rowfon i end adjudged that It could not: S t mdfy t Whether 

yjftT dm grant bp tenant In tail wat not void I Bat upon this fecond 
mqjm ij waaeefbtved by Lord EHeJmer* and the principal judges, 

ftaaMtai notvithftiwding the advowfon did not pafa by the grant of 
the king under the words “ cum pcrtintntiis" and fo the ifluc 
in tail had nothing in it at the time of this grant to tb? Prior $ 
yet it fiiall now (4 Jac. 1.) be intended in tefpeft of the ancient 
and continual pofleffion, that there was a lawful grant of the 
Icing to the faid Humphrey , fo that he might lawfully grant to 
the faid priory. For allJhall he prefumed to have been foltmnly 
done , rather than that ancient grants Humid be called hi queftion, 
which were ntceffary to the perfcElim of the thing, though the 
grant cannot now be (hewn- And it was further obferved in that 
cafe, that ancient poflcflion would injure inftead of flrengthening 
a title, if after a fucceflion of ages and the dcceafe of parties, 
obje&ions (hould prevail which might have been anfwered in the 
life-time of the parties, and if well founded, would mod pro¬ 
bably have been fooner made. 

I remember, in general, though I cannot recoiled the par¬ 
ticulars of it, a cafe in the Duchy-Court between the King and 
Mr. Bnvm of SnMrook. It waa before the late nullum tempus 
bill. The evidence in fupport of the title was, a pofleffion and 
enjoyment of too years» and 1 held that though fuch poflcflion 
and enjoyment could not conclude as a pofitivc bar, becaufe 
there waa no ftatute of limitation againft the crown, yet it might 
operate as evidence againft the crown of right in the defendant, 
if the claim could have a legal commencement j though fuch 
commencement could not be (hewn. In queftions of this kind f 
pofleffion goes a great way: but then is no politive rule which 
fays, that 150 years pofleffion, or any other length of time withiii 
memory is a fufficient ground to prefume a charter. In the eafe 
of a fuppofed bye-law, ufage is allowed to fupport it, without 
any proof of the exiftence of fuch a bye-law, or of the lofs of at. 
But the principle it a right one, namely, in favour of xightf 
which parties have long been in the peaceable and quiet poflefBoo 
of. I have myftdf taken it to be eftabliflted In point of law* 
that though the record be not produced, nor any proof adduced 
of its being loft, yet under circu m fta ncc s it may be left to the 
confideration of a jury, or of a conrtof equity, if the calk cornea 
properly before them, whether tbetlHi not a fufficient ground to 
prefume a charter f Therefore, in the prefeat cafe, taking it for 

grantc4 
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{ranted that {athlAfnar would have given the flalsfeiff a dde« «yf|| r 
I think it was properly left to the jury, Whether they would pre- ^ i r** * 
fame fuch grant? * wa of opinion that the dire&ion was pr oper rfijJ*5? 
on both points? jtatl ground myfelf chiefly upon the firitj 
that is, that it wa»«%h% left to the jury to fay. Whether there waa 
or waa not an ancient port before and at die time of the charter 
5 Ric. 2,? Indeed, I fhould be loth to fend the caofe to a new 
trial, after an ufage of 350 yean, even if the fad were much 
more doubtful. If, upon fearch of the corporatios*books, any 
new difeovery fhail be made that can throw light upon the fub- 
jed, this verdid will be of no prejudice in a new adion. Mr. 

Juft ice Afton, Mr. Juftice Willet , and Mr. Juftiee Ajhhmrji were 
of the fame opinion. Per pur. Let the rule for a new trial-be 
discharged. 


Rex verftu Inhabitants of Hartford. 

pRROR from a judgment of the quarter-fefflons upon a 
prefentment by a juftice of peace, that from time whereof 
Ssfc. there was, and yet is, a common highway leading from 
the town of Witton in the county of Huntingdon, to the village 
or town of Hartford , in the faid county, for all his majefty*a 
liege fubjeds to pafs and repafs on foot over a certain drain or 
ditch between the ancient indfounts within the parijb of Witton and 
the town of Hartford t but the fame is broken and in fuch decap 
that the laid fubjeds cannot pafs, €s>V. and that the inhabitant* 
of the town of Hartford ought to repair, &c. 

Mr. Davenport for the plaintiff in error objeded, that %e 
description of this road is too uncertain } but particularly it is 
not laid to he in the pariQi of Harford or in any other parifh, 
but over a ditch between inclofures within the parifh of Witton 
und the town of Hertford. 

Lord Mansfield. It mult be alleged to lie in the parifh, 
otherwife the parifh is not bound to repair, and, therefore, this 
prefentment is clearly bad. Per Cur* 

Let rim judgment be rsverfed. 
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Baylis vtrjus Lucas. 

TjPON a rule to ibev caufe why the writ of inquiry ex¬ 
ecuted in this cafe (bould not be fet afide, exception 
was taken that the jury were returned by the attorney for the 
plaintiff. 

Mr. Juft ice Afion .— The rale mud be made abfolute. Upon 
a motion for a new trial in a caufe from the Oxford circuit in 
the year 1756, it was objected, that Penoyer Watkins who was 
tmder-fheriff was attorney for the plaintiff, and that three of the 
jury were his own relations. The court (aid, that every trial 
ought to be fair and indifferent: and, therefore, ordered the .rule 
for a new trial to be made abfolute. 

Mr. Juftice AJbhurfi. If the under-flieriff is attorney in the 
caufe and returns the jury, no doubt it is a good caufe of chal¬ 
lenge. Per. Cur. 

Let the rule be made abfolute. 


SemJsy, 


Fdoyer verfus Edwards. 


good* 1 it T j PON a rule to (hew caufe why there fliould not be a 
three siew trial in this cafe. Lord Mansfield read his report as 

dit^baTftil follows-This was an aftion brought again ft the defendant for 
palates, in goods fold and delivered at three months credit, with an agree- 

cue the mo- ° , . , . . . , . . ° 

ney ii un- ment, at the time of the fale, that in cafe the money was not 
the vendM P at ^ at the end of three months, then the defendant (bould 
feau allow pay to the plaintiff an half-penny an ounce per month for fo 
pamy long a time as the money (hould remain unpaid. At the trial 
** wtl proved that this allowance of an halfpenny an ounce per 
the debt is month as before dated, was the general ufage and pra&ice of the 
TWieuiow- trade, with one or two exceptions, only j but upon calculation it 
wtttwae appeared to exceed the legal rate of intereft. Upon this, sn 
an afhgein objection was made to the plaintiff’s right to recover, upon the 
aubrtanch tP omd °f it* lacing an ufurfotu contrail, and meant only as a co- 
efusfe, jour to avoid tbe ftatute. But, his Lordflijp faid, I thought there 
tWkpT . feemed to be weight in the ufage of the trade, and in the cir- 
The cum ^ ance of it's being in the defendant's power to have avoided 

contrad being s hn&fit mi it not sivtiovi. Otherwife, if it had been merely ttltmaUe, to 
cover 1 loam utievadt tbe ftatute. 

the 
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the ^ideml yywta t of an halfpenny an ounce per month bp 
difcharging the principal fum at the time it becaase due: and ■ 
the jury accordingly found for the plaintiff, as I wifhed* that 
the costrsft was not ufuriour. 

Mr. Dunning moved for this rule upon two grounds* j Fir/f t 
Thsc though a loan is neceflary to coiiftitute an ufurious con- 
tnQ, yet in a tranfa&ion like the prefen v the indant the'limited 
credit is enphred, from that moment, if the money remains un¬ 
paid, the condition of the parties is changed 1 for the buyer be¬ 
comes a borrmuer and the feller a tender. Secondly, That it is 
not neceflary to the creation of a loan, that money (hould be 
paid on the one hand, and received on the other; for thfe circam- 
ftance of a man’s money remaining in another’s hands, in con- 
fcquence of an agreement made for that purpofc, will equally 
conftitute a loan. That no tradefman can recover intereft upon 
non>payment at the day appointed, unlefs there be a fpecial 
agreement for the purpofe; and notwitliftanding fuch fpecial 
agreement, if it be ufurious, as in the prefent cafe, it is as no 
agreement at all. 

laird Mansfield upon the motion faid, he thought the fecond 
ground was the bed to reft the queftion upon : for it either was, 
or was not, a contraft within the mifehirf provided againft by 
the ftatute. If the former, it was clearly an agreement for 
ufury at the time of the fale \ and therefore, like all other agree¬ 
ments whereupon or whereby more than legal intereft is re- 
ferved^yoid: and the plaintiff 1 of courfe not entitled to recover. 
But where a party takes more than legal intereft, without any 
agreement at the time of the contraft, there he is liable only 
to the penalty for the excefs, and the contra& remains good. 

Mr. Wallace and Mr. Btarcreft (hewed caufe. This is no 
loan of money, but - a communication for a band fide fale of 
goods i and the circumftance of its being in the option of the 
party to pay the money without an inereafe of the price, removes 
every idea of its being ufurioas: for to make a contrad ufurious 
there mull be a forbearance referred in the comraft itfeif, and fo 
are the very words of the ftatute 12 Ann.fi. 2. c. 16. ** no one 
** (hall take dtredly or indire£Uy for loan of money, &r, above 
** five pounds for the forbesrance of too S per annum.*’ Bur. 
ton’s cafe ; Rep. 69. Mich. 33 & 34 Bit*. Roberts verfus STrr- 
omtnr, Cra. Joe. jOp. Hawk. P. C. 243. 248 .feff. 19. 

Mr. Dunning and Afr. Butter centra. The queftion is, whe¬ 
ther it is lawful for a tradefman felling goods, to ftipulatt that 
Voi. 1 . I if 
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if the priceis not paid at a certain time, a greater fum than 
■ ry legal featt b0 paid for the forbearance ni l*: mu) it it a 

iSjr q£Mm$Si Infinite tr#t ingeperal. 

&*****• This i* opt jHfee the e*&* ciicdV/eattife^ grcdWsmis JUpt»t> 
lated pio ft tllp * ' 

la«x^arts^§ib^ in mft tbbfecafofctshe 

lender jjf^'lieniaitd'iua'IMMey a* foe* at *t hwhecomt due. 
it ha (n€t ’and mi ingredient w£ this bargain* that both pHtin 
l&Obed to a day beyond the day of payment. fbr 4 t plaintiff 
was not likely to eall for his money when he could make 8 per 
cent, and the defendant upon fitch an agreement was .not likely 
to hare ihoney to pay at the day of (lri& payment? therefore it 
is no ffnfwer to fay, that he might have paid at the day: for 
the probability, not to fay the pofiibility, of the cafe, was againft 
his being able to do fo: and the wifdom of the laws againft ufury 
confifts in the protection they thew to indigent rntn. As to 
the fuppofed cuftom of the trade, the evidence is not fuflicient 
to create a cuftom, for the traders arc in number but five, and 
their practice not uniform ; but if fuch uf.ige did obtain in the 
trade, it is neverthelefs void by the ftatuie, if ulurious in uiclf. 

Lord Mansfield, The ftatute 12 Queen eitm. fiat. 2. ». 16 . 
prohibits any body from taking any how on the loan of money 
above 5 per cent for the forbearance of paymtnti and all con¬ 
tracts for any loan of money, goods, merchandize, &c. bear¬ 
ing intereft above 5 per cent, w.th an agreement for principal 
and intereft, are ( null and void; but with regard to principal 
and inteTeft, in cafe the agreement originally for the payment of 
principal be legal, and the intereft does not exceed the legal rate j 
but afterwards upon payment being forborn, illegal intereft is 
demanded, there the agreement by retrofpect is not void, but 
the parties are liable to the penalty of treble value. 

This is a cafe on the original contra&, by which the payment 
of the principal is ftipulated i and therefore, if it is within the 
ftatute of ufury at all, the contrad itfclf is void. It depends 
principally upon the contract being a loan: and the ftah it c 
ufes the words *« dire&ly or indire&ly.”-—Therefore in all ques¬ 
tions in whatever refpe& repugnant to the ftatute, we muft get 
at the nature and fubftance of the tranfa&ion: the view of the 
parties muft be afceitained, to fatisfy the court that there is a 
loan and borrowing % and that the fubftance was to borrow on 
the one p »rt and to lend on the other: apd where the real truth 
•Is a loan of money, the wit of man cannot find a fhlft to k 
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crtit of the Hatutt. Ifthefubftance is a loan of money, nothing 1774* 
wifi prott& dte taking MO?x thaw 5 per cent. ; and though the 
ftatute mentions only “'for Joaalftfk aftsmys, <nt^ w^erchaa- 
« dices* or***®* commodities 'giiafc r other c ontriv a nc e* 
if the fubftaOco of it be • la*#£vi|ila*e nader the word , 

** ijidire£Uy. ? * 

Let in examine thenwhat ri»ejirefent;cantr»£l is* It isiaid the 
pfektefipis a lenderr let nb foe vdttrethere fctbdcotour of aloaa 
in this afe. The plaintiff isarefiner, and dealt in gold ahd 
fHver wire ; fob the defendant: and, in' the ordinary oourfe of 
dealings the one buys and the other foils a quantitjr of tbi* 
commodity on the terms and conditions before Hated* There 
is no pretence of any negotiation for a Joan, nor that one 
word pafTed about borrowing money; nor any evidence of ail 
agreement to forbear paying the principal fumy contrary to the 
true intent and meaning of the ftktute. What are the terms 
of the contra£t ? are they any newfangled terms? fo far other- 
wife, that the agreement barely cannot be called an univerfal 
pra&ice; yet it is the general pra&ice of the trade. It is true 
the ufe of this pra&ice will avail nothing, if meant as an evafion 
of the ftatute \ for ufage certainly will not prote& ttfury* 

But it goes a great way to cxplafn a tranfa&ion; and in this 
cafe is ftrong evidence to (hew that there was no intention to 
cever a loan of money. Upon a nice calculation it will be . 
found that the pra&ice of the Bank in difeounting bills exceeds 
the rate of 5 per cent', for they take intereft upon the whole 
fum for the whole time the bills run, but pay only part of the 
money, vis. by deducing the intereil firft j yet this is not ufury. 

Here it appears that the whole agreement was made out firft, 
the price of the goods fixed, and a limited credit given; but 
the party confiders further, that perhaps pun&ual payment 
might not be made; and provides that in that cafe-the buyer 
fhall pay him fo much more. This is no agreement for for¬ 
bearance beyond the three months; the plaintiff might have 
brought his aQion inftantly; and therefore, if not paid, was at 
liberty to fay, that the buyer Ihould pay him a greater price. 

The authorities go ftill further; and fay, that wherever it is 
in the power of a known borrower of money to pay the prin¬ 
cipal within a limited time without intereft; upon non-pay¬ 
ment, the refervatloa of a larger fum than the ftatute allows, is 
no ufury: becaufe ufury' is an agreement original If to pay 
the principal with intereft above the fate of 5 per cent. Hawk. 

C, r. 8a. fell. 19. I foe no manner of difficulty to arife 

1 % from 
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1774. from in I lay the# foundation of the whole upon '* man’s 

- going to borrow under colour of buying: there the wtHnft it 

ufuriouss but whers.it it a tond fide fate, as in this safe, it 
******** certainly U not. I hove .merer had the. leaflt doubt, either at 
the trial or fince; and am of opinion as I was at that time, that 
the jury did right in finding that the contra £t was not ufurious. 
The three other judges concurred. Per Cur. 

Let the rule for a new trial be discharged * 

. N. B. After the determination of this cafe, Alderman Plumbe, 
who was head of the Goldfimths' Company, brought an ifiioa 
againft Carter, one of the gold refiners, for money had and received, 
to recover the furplus anting from this allowance of an half¬ 
penny an ounce per month above the principal and legal intcreft. 
The a&ion was tried at the Sittings in London after Trinity term 
1775, before Lord Mansfield. The defendant had paid into court, 
the principal and intereft at 5 per cent. jmd offered to pay cofts 
to the time of the a£fcinn brought. Therefore the fingie queftion 
was, Whether the plaintiff could recover this furplus ? Lord 
Mansfield was clearly of opinion that though the tranfa&ion ittelf 
did not amount to ufury, yet it was taking a hard and unconscio¬ 
nable advantage; as I therefore (hould not be a (lifted in an a&ion 
for money had and received, which is an equitable adlion, and 
founded in confcience under the particular circumftances of each 
cafe. The jury found their verdict accordingly, and the plain¬ 
tiff acquiesced without moving for a new trial. 
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Melsome ver/tts Gardner. 
r pIIE queftion in this cafe was, whether the plaintiff, who 
liad arrefted the defendant in the Marfisalfea Court, and 
had him in cuftody there, could, by a writ of habeas corpus ad 
refpondendum, remove the body of the defendant into this 
court to anfwer to a new a&ion here for the fame debt. Mr. 
Gowptr had moved to quafti the writ. Mr .Dunning now 
(hewed caufe; and cited 2 Lilly Prac. Rcgifter, fid. 2. “ none 
« ought to take out a habeas corpus for a prifoner, without his 
« content, unlefs it be to turn him over to the King's Bench t 
« or to charge him with an a&ion in court.” Via. abr. fit. 
Habeas corpus, fit. 2to. ** Where a perfon is in cuftody in am 
<** .Inferior jurifdi&ion, the plaintiff may bring hie habeas corpus 
■**' returnable in this court; and then the defendant cannot 
«* .nonfuit the plaintiff, t>r be bailed but only by the court of 
R. B." 

Mr. 
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Mr. Camper contra. A Habeas corpus does not lie in tins 1774. 
cafe, if k did, the original writs and bills of Middlefin in this 
court would be of fittie ufe. This w. not the proper writ to wr foa . 
remove a caufe5 but a certiorari: Suppofe the .defendant does Oaoonn: 
not put in bail, the plaintiff can only have a procedendo to re¬ 
move his own canfe bach again. The authorities cited do not 
apply: they only fhew, that the plaintiff may have that kind 
of writ; but not to remove that particular fuit. 

Lord Mansfield. There does not appear to be any inftance 
of it, and there feem to me to be ftrong reafons againft it. 

It was referred to the maker to inquire into the practice of 
this and other courts. 

Afterwards, in Michaelmas term, the mailer reported, that 
there was no inftance of it in this court: That in the court of 
Common Pleas fome few fuch writs had iffued but he underftood 
from Mr. Fothergiil the oldcft fecondary there, they had not 
been litigated; and ought not, in his opiuion, to have iffued. 

That in London , it is the pra£lice for the plaintiff to be at li¬ 
berty to remove the caufe to the mayor’s court, from the iheriff’s 
court 5 but that the cujlody was not changed ; the plaint only 
being removed by the levatur. He added, that the defendant 
might iu the court below, by a fummons, oblige the plaintiff 
below to proceed, or be non-proffed with cofts; but if he was 
removed into the cuftody of the marihal he would have no 
method to compel the plaintiff to proceed s here, or to obtain his 
cofts below. Whereupon the court ordered the rule for quaihing 
the writ to be made abfolute. 


Setorder, 
No*. *6. 


Tut/Jty, 
Junt 14th. 


Harman and others aflignees of Fordyce verjus 

FlSHAR. 

HP HIS was an a£lion of trover , brought by the aflignees a trader, in 
of Fordyce againft the defendant, to recover two pro- 'ohjoMd? 
miffory notes. At the trial a verdi.it was found for the plain. 
tiffs, fubjett to the opinion of . the court upon the following toF.apar. 

_ a r. titular cre- 

.... _ „ .. ... ditor, in 

That the defendant Fijhar was a creditor of the partnerfhip djfcharseof 

of Fordyce and Co. and on various occaflons had done them ftyi^he 

many a£ls of friendihip: and being already a creditor for 1,300 /. h0 * 

fhew him that preference which he conceivesis hi* due. This U dene without the privity of F. 
and followed fay an ad of bankruptcy before the note* could poffihiy be de li v e re d . Fer. Cor. The 
ffitntwi muvut facing to give a vatrxacNca and the off itfeii incmfUtt, is cfeariv «« d. though in 
fovmr of a very meritorious creditor, 

11 upon 
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upon die 6th of *772, paid into the (hop of Fordyce and 
Co. as bankers* the further fum of 7000 /. and had it written in 
hi? book according to the tifual courfe *, which fum he had bor¬ 
rowed for the pnrpofe of accommodating the fhop during the 
holidays ; and at the time the money was paid in* he ordered 
the pej-fon who paid it to tell them he fhould not draw the 
money out before the Friday following* whiph they were told 
accordingly. 

On the 9th of June, Fordyce fet up all night fettling his 
books iand affairs in, contemplation of abfcanding ; and being 
pofiefied in his own feparate right of the two notes defcribed in 
the declaration, about five o’clock in the morning he inclofed 
them in a letter to Mr. Fijbar as follows: to Mr. Fijbar .— 
*f Mr. Fordyce conceiving that the money lodged by Mr. Fijbar 
** with his houfe on Saturday laft, was a fum* about which 
** perhaps even fome pains have been taken to place it there, 
*,< he has the honour to Jbew him that preference which he con- 
f* ceives is certainly his due.” 

5,500/. Collins and Co. 3d July. 

11*702 /. 18/. 4 d. 3 ”. Wm. Jolly , 20th June. 

That Fordyce delivered the letter and notes to Mr. Harrifon 
his .clerk* with dire£tions to carry them to Mr. FiJljar'a office* 
and give them to him.—About fix o’clock the fame morning 
Fordyce abfeonded and went to France. —At half an hour after 
eleven o’clock the fame morning, a commiffion of bankruptcy 
duly iflued again ft him.— Harrifon about ten o’clock the fame 
day called at the defendant’s office: not finding him at home 
he returned again about -twelve: but it being holiday time the 
pffice was fhut up.—That, on Fhurfday the 11th* Hartifon de¬ 
livered the letter with the notes to Mr. James one of the part* 
ners of Fordyce , who fent fpr the defendant; when Mr. James * 
in the prefepce of the defendant and Mr. Bellamy , opened th? 
faid letter and delivered it with the notes *0 the defendant; who 
.having read the faiqe to the company prefent, took them away 
with him : that they remain in his pofleflion, and that he re- 
fufed to deliver them up., That Fordyce was indebted to the 
partnership in a larger fum than the amount of the notes in 
queftion. 

The queflion for the opinion of the court upon this Rate of 
the cafe was; “ Whether the plaintiffs are entitled to recovey 
ff in thij s*£Uoq ?’* 
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This cafe was twice argued: firft, in Eafter term * by Mr. 

Butler for the plaintiffs and Mr. Aiteyne for the defendant ; and wj.:w 

now in this term by Mr. Let for the plaintiffs, and Mr. JD««- ‘ 

ning for the defendant. Fi****. 

On the part of the plaintiffs it was infilled, that under the 
circumftances of this cafe it was not competent to Mr. Fordyce 
to give this preference to the defendant. For, however, fair the 
tranfa&ion might be as between the parties; yet a trader, in 
contemplation of an a£l of bankruptcy, cannot give a preference 
to any particular perfon: bccaufe, it is a fraud upon the reft 
of the creditors, and ag-iinfl the general fpirit of the bankrupt 
Jaws. This principle is fully fettled and eftablifhed in' the cafe 
of Worfeley v. Demattos % I Bur. 474. it fq. where the court 
held, that an affignment of all the bankrupt’s effects, tho* a 
fair tranfaclion between the parties, and for a good and valuable 
confuleration, was nevcrthelefs fraudulent in refpedl of the other 
creditors: the obje£i aimed at, being to give a preference which 
was unlawful. 

The cafe of Small v. Oud/ey, cited in the cafe juft mentioned, 
may be thought to be an authority the other way: but there 
no fraud was meant againft the creditors: on the contrary, the 
court faid the whole tranfa&ion was beneficial to them ; and 
the only perfon defrauded was Small. Befides, the only point 
decided in that cafe was, that a deed cannot be fraudulent in 
equity which would not amount to an a£l of bankruptcy 
at law. 

But the prefent cafe, is clearly diftinguifhable from Small v. 

Dudley: For here the defendant knew the (hop to be in a def- 
ponding (late when he advanced the money: the repayment was 
voluntary, without the knowledge of the defendant, in the very 
moment of abfolute bankruptcy, and with a profeffed view of giv¬ 
ing an undue preference. An additional circumftance is, that the 
notes were not delivered till after a clear a& of bankruptcy was 
actually committed; For want, therefore, of the defendant’s of- 
jtnt , the tranfaclion was not complete, which alone is fuffi- 
cient to render the payment void. There are two cafes in 
which this obje&ion made a principal ground in the determina¬ 
tion the court gave. Hague v. Rolleftsn, Hit. 8 Geo. 3.. (fince 
reported in 4 Bur. a 174 ) and Alderfm v. Temple , fince reported 
likewife 4 Bur- 2238 Pafch. 8 Geo. 3. But the reafoning and 
principles laid down in the latter cafe upon the qtieflion o£ 

14 preference 
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y t tea ce tn decifive of the prefent. Mr. Mw ftated the oj»J» 
—-■ ■- — oioo of the court st large, quod vide. 4 Bur. 2239. 

Hmumit ^his do^riae it confirmed and ftrengthened by a cafe of very 
Iimm*. late date. Linton v. Bartlett , /f*/. 10 Geo. 3. C.l. MSS. 

The cafe was thus: The plaintiff's brother carried on hit 
trade in two Separate Ihops, an upper and an under one: being 
indebted to hit brother, upon ,the 3d of Auguft he aifigned over to 
him fuch of his goods at were in hit upper (hop, • being one 
third part only of hit ftock in trade: and this hetiiid for the 
parpofe of giving hit brother a preference: the queftion was. 
Whether this aflignment was an ad of bankruptcy i Per curiam, 
« This it t very plain cafe : the deed and the tranfa&ion may 
« have been very fair at between the parties; but in ait thefc 
« cafes the objed to be attended to is, quo animo the tranfac- 
** tion is done. Now the fingle queftion is. Whether a man 
«« fball be allowed to commit a fraud upon the whole fyftem of 
« the laws concerning bankrupts, by giving a preference to one 
«* creditor in prejudice to the reft ? clearly he (hall not: and 
*< here it being by deed, it is in itfelf an ad of bankruptcy. 
“ The great criterion is. Whether the ad be done in contqmpla- 
« tion of becoming a bankrupt.” 

This b »<decifion exprefsly upon the point of preference in 
contemplation of bankruptcy; and no inconvenience can arife 
from fixing that as the moment when the curtain fliould drop. 
Here it is exprefsly found that the notes were fent in contem¬ 
plation of committing an ad of bankruptcy, and profefttdly with 
a view to give the defendant a preference. The ad, therefore, 
is void, and the plaintiffs well entitled to recover. 

Mr. Dunning and Mr. Alleyne for the defendant. 

Two queftions arife in this cafe, Firft t Whether it is com¬ 
petent in law for a trader, in contemplation of an ad of bank¬ 
ruptcy, to give a preference under any circumftances ? 

Secondly , If there be any cafe in which that preference may 
be given. Whether this is one of thofe cafes ? 

With refped to the firft. It has been fettled that a trader at 
the eve of a bankruptcy may do every thing that he might have 
done at any period antecedent to that time: but it has never 
heen eftablUhed that a trader (hall at no time give a preference 
to a bond fide creditor. On the contrary, the cafe of Smalt v. 
Dudley a P, Wtm. 427. b an authority expreftfy the other way. 
The circumftances were very like the prefent. On the a tft of Sep* 
Inter 1720, Small to accom od ate hit friends D % and J. Ner* 

wait* 
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AMf transferred 500 £ Smtbfia ftock to them upon condition 1774. 

It fhould be returned in ten day*. Upon the apth they made an —-» 

aifignment of part of their efleds to Small a* a fecurity for franc- 
fcrring 500 /. Sontbfea ftock, reciting the truth of the cafe and 
the next day abfconded.—Sir Jofeph Jeiyl was clearly of opinion 
that this affignment was good: “ that there may be a juft rea« 

<* fon for a finking trader to give a preference to one creditor 
« before another; to one that has been a faithful friend, and foe 
“ a juft debt lent to him in extremity; when the reft of bin 
« debts might be dne from him as a dealer in trade, wherein 
«« his creditors may have been gainers: whereas the other may* 

« not only be a juft debt, but all that fuch creditor has in the 
« world to fubfift upon: in this cafe, and fo circumftanced, the 
«« trader honeftly may, nay ought to give a preference.” He faye 
further, “ the time of the aifignment is not material, provided 
“ it be before the bankruptcy: but the juftnefs of the debt is 
«« very material \ and the circumftance of the non-privity of 
“ the creditor to the aifignment was very much in his favour.” 

It is plain, therefore, from this cafe, that antecedent to an 
a& of bankruptcy actually committed, there may exift a cafe ha 
which by law it is permitted to a trader to give a preference. 

The obfervation made by Lord Mansfield jipon this cafe of 
Small v. Oudley in the decifion of iVorfeley v. De Mottos tends 
to explain that the ground of the opinion was right. For, his 
Lordfhip faid, “this cafe was very particular: the fraud waa 
« upon Small , and not upon the creditors : His ftock was to be 
« replaced in a week or ten days at furtheft: 1,800/. of Small *a 
« money went to the creditors, and ihi# fecurity amounted but 
«• to 300 /. So that the whole tranfaction was beneficial to the 
« creditors.” Now every fyllable and every circumftance upon 
which Sir Jofipb Jekyl founded his opinion in that cafe, is not 
only applicable to, but aduallv to be found in the prefent. 

The cafe of Union v. Bartlett is inapplicable to this cafe : 
for the ground of that decifion was that the alignment was an 
of bankruptcy itfrlf, and, being of all the goods in that (hop, 
was wi;hin the fame mifehief as if it had been an aifignment of 
the goods in both. It has been infilled that no inconvenience 
can arife if the line were to be drawn at the beginning of an in- 
folvency. That is not fo; for tjien all the creditors fubfequent 
to the time when the court determines that the line of diftri- 
bution (hould be drawn, mud be involved in the wreck. The 
wmtmpiatioa of becoming bankrupt, h equally difficult 40 

certain : 
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1774. certain r but neither the point of infohrency nor the refolution 

r- to become bankrupt is the period erf bankruptcy; nor can the 

contemplation of bankruptcy be the true line to be drawn : for 
?*•«.**. each ia fb indefinite and uncertain, that the rule in either cafe 
would tend to endlefs litigation. It were to be wilhed, therefore, 
that the court would fettle the rule of preference according to 
the hone(ly or difhonefty of the tranfa&ion. 

In Alder/on y. Temple , Mr. Juftice Tates faid, there is no doubt 
but that an aft of this fort may be done on the eve of a bank¬ 
ruptcy under fair and honed circumftances ; and that in Small 
t. Oudlej the juftice of the cafe required it. With refpeit to 
the aft being incomplete for want of the defendant's aflent, 
in Atkins v. Berwick, 1 Sir. 165 . the aflent was fubfrquent to 
the a£l of bankruptcy: and the only queftion was, Whether a 
fubfequent difient was necefiury to deveft the property. —The 
court-held, that delivery veils property unlefs devefttd by a fub¬ 
fequent difient: and if founded upon good confideration is not 
countermandablc. Here the delivery was unqucllioivably upon 
good conGderation; and, therefore, as to the point of non-privity 
and affent, the authority is decifive. 

The fecond queftion is. Whether this is a cafe in which a pre¬ 
ference may be givpn ? And this, we have feen, depends upon 
the honefty of the tranfa&ion. 

Now, the purpofe for which Mr. Ft/bnr advanced this money 
was meritorious and friendly in the higheft degree: the ufc to 
which Mr. Fordyee applied it, namely, to leiTen the partnerfliip 
debt, was juft and honeft; but his diftrefies were fuch as 
defeated the obje£l, and, therefore, what could be more fair, 
what more reafonable, what more diftant from fraud than to re¬ 
turn it. When returned, the creditors were precifdy in the fame 
fituation as they would .have been in, if it had never been ad¬ 
vanced : and no doubt in itfclf the loan of the money was as 
friendly and in its confequences might have been as beneficial to 
them as it was intended to be to Mr. Fordyee. 

Lord Manstield, after Hating the cafe delivered his opinion 
as follows: 

The defendant Mr. Fijhar is certainly a very meritorious cre¬ 
ditor of Mr. Fordyee ; and in this laft tranfa&ion did him a very 
great a& of friendihip. I have, therefore, been very forry, as far 
as one can be faid to be forry in the adminiftration of juftice, that 
I could not fee intbjs cafe any circumftances which could give 
life iftr.a queftion: for they are fo very particular as not to lay 
the leaft foundation fox one. m. - 
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The queftion is, ** Whether the plaintiffs are entitled to reco- j^tf^. 

** ver in this aftion ?” which depends on (his: Whether the /»*»*• l * 
property of the two notes was duly and regularly transferred property j> 
before the aft of bankruptcy ? I fay duly and regularly, becaufe 
that excludes fraud* transferred} 

There has been much argument upon a general queftion, 

« Whether a trader in contemplation of an aft of bankruptcy 
»« can give a preference to a bond fide creditor ?” Perhaps the 
Rating it as a general queftion involves a great impropriety: be- 
Caufe no trader can do an aft of fraud, contrary to the fpirit of 
the bankrupt laws, .and to the injury of his creditors. He cannot 
afiign his effefts to all his other creditors in exclufion of one 
whom he thinks difhoneft or unjuft: nor even to be equally di¬ 
vided amongit all his creditors \ becaufe he cannot take his eftate 
out of that management which the law puts it into. If any aft 
of this fort is done by deed, it is not only void, but in itfclf aa 
aft of bankruptcy from the date of the deed. If without deed, 
it is void in refpeft of thofe whom it prejudices. 

But all quellions of preference turn upon the aftion being an< j the 
complete before an aft of bankruptcy committed : for then the t * a **f' r *t- 
property is transferred: otherwife, an act of bankruptcy inter- hfertmtit 
vening veils the property in the hands and difpofal of the law. rl/uy*’ 

In the cafe of Worfeley v. De Mottos , whatever the court 
might think of the cafe of Small v. Dudley, there was no inten¬ 
tion to lay it down that the determination of. that cafe wax 
wrong at that time. But no cafe ever came before us where wo 
were warranted to fay, that no cafe can exift of a legal preference. 

For. if a man were to make a payment but the evening before A| wl>ere m 
he becomes bankrupt, independent of the aft of parliament and payment u 
fn a courfe of dealing and trade, it would be good: or fuppofe ™dw, b L* 
legal diligence ufed by a creditor, and an execution or ea. fa. is 
in the ,houfe, and under terror of that he makes an affignment or 
and delivery of his effefts, it would be valid} the object 
not being to give a preference, but to deliver himfelf.—In Cock though but 
V. Goodfello’w the aft done was fair: it was done feveral months bcforefeT* 
previous to the aft of bankruptcy, and was no more than what ** c “*** 
the court of Chancery would have compelled the party to do. *** . 
Where an aft is done that is right to be done, and the Tingle 
motive is not tp give an unjuft preference, the creditor will have 
p preference. 

In Small v. Dudley upon a Stipulation to replace fo much flock 
the day agreed upon was pafi j the eftate had had the benefit of 

the 
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the <b!emn agreement* dMI\ 6» bankrupts gave * fccUrity lor 
part of 'the debt only: i dtftin&lon trat likewife taken becsufe 
the feCurity #as upfen their effefts in a Separate trade* That was 
a very favourable cafe: bat I think it extremely fhakett by the 
cafe of Linton v. Bartlett in the Common Pitas, which gdeB fur¬ 
ther than any other: For that cafe has determined that though 
the ad be complete, yet if the mere and foie motive of the trader 
was to give a preference, it lhall be void; and if by deed, is in 
itfelf an ad of bankruptcy. In that cafe the money was ad¬ 
vanced by the brother f?om motives of friendlhip and without 
intereft. Pofleffion of the goods was delivered inftantly upon 
the alignment being made} and a clear ad of ownerfhip exer- 
cifed by the brother, by his expofing them to fale, and carrying 
oil the trade: nor had he the lead knowledge or fufpicion of 
the infolvency. But the material circumftances which made that 
a fraudulent ad, are thefe: The brother did not arrefl, or 
threaten, or even call upon the bankrupt for the money: But the 
bankrupt of his own voluntary ad gave him the aflignment. 
With what intent ? Why, to give him a preference. The goods 
affigned were not more than one-third of his effeds. Upon what 
then was the opinion of the court founded l Not upon one-third 


being the fame as an aflignment of all his cfFeds; bt^upou 
the trader’s giving a preference; and upon his foie motive being 
to do fo. If he can give it to one, he can give it to another} 
which would eftablifh this principle, that a bankrupt may ap¬ 
portion his cihtte amongft his different creditors as he thinks 


proper. That cafe goes further than any former decifion. It 
had before been held in Worfcley v. De Mottos that an aflign¬ 
ment of all was a clear ad of bankruptcy, and an exception of 
pari, if colourable or fraudulent, wilt not take it out of the ge¬ 
neral rule* 


But the prefent cafe affords no circumftances that can give 
rife to a queftion. A trader at five o’clock in the morning, juft 
going to commit an ad of bankruptcy, orders his fervant to take 
certain bills to a creditor in difeharge of a debt: purfuant to 
no contrail : in performance of no obligation \ in no courfe of 
dealing} without the privity of the creditor, or call on his part 
■for the money, and without a pofiibiiity of the notes being deli¬ 
vered before an ad of bankruptcy was committed. This is an 
order how his effeds (hall be apportioned after his bankruptcy 
He delivers the letter to his own fervant, and might have coun¬ 
termanded it; here it falls in with the cafe of 5 T«j pit ▼. Alder* 
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therefore the •& of bankruptcy revoked it. Suppose the drawers 'iJt 
had been iafolvenv «u Mr* JPj^Bwr hound to take the note* in 
Catisfadion of hit debt i IVefults, the amount of the note* ex- pMtw * 
needed the debt bf ieverai hundred pounds. But whet it the 
nature of the trmfitfHon upon the hoe of the letter ? It it in 
terms a declaration that he meant to give a prefertttce. Tin, tl*e 
law dot* not allow: and if it bad been by deed it would itfelf 
have been an ad of bankruptcy. But it is much ftronger where 
the trader mention# that to be his foie motive; and where the 
ad cannot be completed till alter an ad of bankruptcy adually 
committed. 

The three other judges were of the fame opinion. 

Lord Mamjield added, that if a preference were only confe- 
quential, die cafe might be different: as if a payment were made 
or an ad done in pnrfuance of a prior agreement. His Lord- 
fliip further obferved that with refped to the cafe of jitlyns v. 

Jlartvick, i Strange 165. the judgment leemed to be right, but 
the reafons wrong. The tTue ground was, that the trader very 
hone Illy tefufed to accept the goods, and returned them. 


Hughes verjus Richmaw. 

jN covenant the plaintiff declared as afiignee of one Clarke, 
for that the defendant, under an indenture of lcafe from the 
faid Clarke, had covenanted, inter alia , ** that he the faid John 
“ Ricbman would permit and fuller the faid Jofiah Clarke , his 
“ heirs, nominees, and aifigns, or his or their next tenant or 
“ tenants, to enter into and upon all or any part of the demifed 
** premifes, which in the la ft year of the faid demife (hould be 
** fown with barley or oats, and then and there to fow along with 
“ the barley and oats of the faid John, fo much clover and 
* ( grafs feeds in fuch manner as the faid Clarke, his heirs, &c. 
** fliould think fit.”’ The breach alfigned was, *« that the de- 
** fendant in th<? lad year of the term, did fow twenty acres 
** with barley, and twenty acres with oats, without giving notice 
“ to the plaintiff} by which he was prevented from lowing 
f * the clever and grafs feeds." The defendant plead<*d, *« that 
“ he did not prevent the plaintiff from fowing as much clover 
“ and grafs feeds as he thought fit and convenient." The plaintiff 
demurred, and affigned mr fpecial caufcs ofdcmurrcr, ill, That 

defendant 
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1774. the defendant by bis plea had pnt in iffue a matter of inference from 
* # the fa& before alleged, idly, t That he had offered td put in 
^ ue » matter not properly ifluable. 3dly. He had not by his 
Kscxmak, plea denied, confeffed, or avoided the fubffantial matter. 

Mr. Baldwin for the plaintiff. Covenants depend fo much 
upon the stature of the particular contract that there is no cafe 
in poi&t $ but I contend that the defendant ought to have given 
sfeeiceto the plaintiff before he fowed the land with barley and 
oats, in order that he might fow grafs feed at the fame time agree* 
ably to the terms of the covenant: for it is a general rule, that 
wherever the matter lies more in the conufance of one party than 
of another, fuch party ought to give the other notice. Har* 
ires 42. Here the plaintiff could not be apprifed of the intention 
of the defendant to fow, or even of the fa£k of his having fown 
barley and oats, without previous notice; and therefore it was 
incumbent upon him to give fuch notice. 

Mr. Butter for the defendant. The plea is good in fubffance 
and in form. For iff. In a declaration in covenant, the 
breach may be affigued as generally as the covenant, even though 
it amount to a negative pregnant. Cro. Jae. 170-304. 3 Mod- 
69. 2dly. The defendant need not be more particular in his 
plea, than the plaintiff in his declaration, and he may eleffc 
to purfue either the words of the breach affigned, or the wordg 
of the covenant itfelf. If he anfwer the former, it is fuf- 
ficient, becaufe then there can be no caufe of a&ion; if the 
latter, it is an anfwer to all the charge alleged. Here the 
covenant is, “ to permit and fuffer,” and the breach affigned 
is, ** that the defendant prevented by not giving notice.” The 
plea is, “ that he did not prevent the plaintiff from fowing 
“ the grafs feed.” The queftion ig. Whether notice is ne- 
ceffary ? I contend it was not; for it is not a general rule that 
where things lie more in the knowledge of one party than of 
the other, that that perfon is bound to give notice. On the 
contrary, if there had been an exprefs covenant in this cafe, on 
the part of the plaintiff to fow clover, He. when the defendant 
fowed barley, &c. it would have been incumbent on the plain¬ 
tiff to have taken notice at his peril, when the defendant fowed 
barley. If he is not bound, therefore, to give notice, where the 
omitting to do fo would create a breach in the plaintiff, much 
lefs is he obliged where it is to excufe a breach on his own 
part. Cro. Jae . 102. Bulftrode 254-5. Jenkins 337. Cro. Jae. 
47$. 1 Roll. Abr. 464. 


Again, 
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Again, this covenant is merely negative and paf&ve 1 ind there- 1774. 

fore to conftitute a breach fome a& muft be done : a non-fea- - — 1 

zance only is not fufficient. 1. Roll. Air. 425. pi. 45. 1 Roll. 430. 
pL 1 6. 3 Leon. 38* Lafily* If a breach at all, it is a con- *•««**»• 

ftrudive breach : for admitting it to have been in the intention 
of the parties that notice fhould be given, yet no notice ia 
expreffed in terms which it ought to have been. It is there¬ 
fore cafus omijfus in the covenant, which the court will not 
fuppiy. Sty. i2. 

Lord Mansfield. Stript of the authorities that have been cited, 
this is a very plain cafe. The covenant makes no mention at 
all about any notice to be given. The breach affigned is, 
the not permitting the plaintiff to fow grafs feed. The fingle 
queftion is, whether the defendant did or did not prevent 
him ? If he had refufed to give notice, or had given a wrong 
notice, it might have been a breach: but here it appears that 
he has done nothing to prevent him or tire contrary. Therefore 
there can be no breach. 

Willes Juftice concurred. Afishurfi Juftice—The plaintiff 
is the party for whofe benefit the covenant was intended; 
therefore he ought to have ufed due diligence. Per Curiam , 

■ Judgment for the defendant. 


Marder verjus Cox, 


ma+fi • 

‘June ijUt, 


nY an order of Nifi Prius referring this cafe to arbitration, C-Jh of fiat 
it was ordered, ««that all matters in difference between referwicV* 
“ the parties, together with the cofts of this a£lion and refei$ *"^“*** - 
** ence, be referred to the award of, CsV.” The arbitrator as /-v, 5. r. 
to the cofts awarded as follows : “ That the defendant fhall 
“ pay to the plaintiff his full cofts and charges of this a&ion term in 
“ fuch cofts to be taxed as between attorney and client by the carfof 1 *** 
•* proper officer, £sV.” /tarter v. 

Mr. Dunning moved to fet afidc this award, becaufe the ar- jStyw 
bitrator had exceeded his power in dire&ing the cofts to be 95 J* 
paid as between attorney and client: for the intent of the re¬ 
ference was merely to put the party who fhould be thought 
right, in the fame fituation as if he had had a verdi£l \ in which 
cafe he could only have received cofts taxed in the ordinary 
courfc between party and party. 


Upon 
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1774- x Upon fliewiug caufe, the c c iatf held the award wrong upon 
&** «%&* on »Iw the words of the reference clearly meant cofts 
w>i in a technical fenfe, which are It gal cofta: bet ha to cojh they 

Co *’ held it good j and therefore ordered, * that fo much of the 
rmjS*"’ award as dire&ed the mafter to tax the cods as between attor ne y 
there wu and client, fliould be fet afide, and the reft fliould Hand. 

tile like 

mile t Out the motion in that cafe wn only to fet itdc/i met of the award aa dinfied the Sofia 
an he paid aa between attorney and client. 


Mem d*j. Anonymous. 

TlPO N a rule to (hew caufe why the proceedings in this 
ejedment fliould not be ftaid till a fufficient plaintiff was 
found, the leflbr of the plaintiff being an infant; Mr. Morgan 
(hewed for caufe, that no application had been made to know 
if there was a real and fubftantial plaintiff \ and it being dated 
by affidavit that the guardian had undertaken to pay the colts, if 
the fuit fliould be determined againft the infant, the court dif- 
charged the rule with cofts. 


Vtnrfi’my, 
ytint 16th. 

Is an afiion 
upon the 
Judgment 
though for 
mttvc to /. 
the defcn- 
rfsac fliail 
not be held 
to ffmiel 
teii, ii the 
trigim*! ds. 
Miami mi 
Mkrthu 
turn. 


Anonymous. 

f TPON a rule to fliewcaufe why upon filing common bail 
a fuperftdeas fliould not iffue as to this a&iqn to difeharge 
the defendant out of gaolt Mr. C«i tper (hewed for caufe that 
though the debt was originally under 10 /. yet after judgment 
obtained, and cojh taxed, the whole Turn amounted to 17 / j and 
*fhat upon a writ of execution being fued out, the defendant, in 
confideration that the plaintiff would ftay the execution at that 
time, undertook and promifed to pay the debt and cofts. That 
feveral applications had been fince made to the defendant for 
payment without efie&, and, therefore, he was now held to 
bail upon his new affumgfit for the 17 /. 

IVfiles Juft ice mentioned the cafe of Palmer r. Nedbam 
3 Burr. 1389. where the plaintiff, whofe original demand was 
only 3 /. 13/' <S d, having obtained judgment, brought an 
»&km of debt thereupon for the debt and cofts, amounting in 
ghe whole to above xo A and held the defendant to fperiai bail* 
Rut upon (heating caufewhy common bail fliould not be accepted, 
pfid the ball-piece difeharged, the coart ordered it accordingly. 

xo Lord 



twunmurxjm i* 

Lord Makst* auk This {• a new fpecies ofa&ion^ tad aa at¬ 
tempt to tuyn ft judgment debt into a debt upe$'fi)itple contrail. 
If the undertaking had been by a third perfon in ctmfequehce of 
the forbearance f it wonkl have been a good ground of ajjumpfit 
againft fuch third perfon. But here the promife ia by the defend¬ 
ant hitnfelf to pay a debt to which he was before liable* upon 
record : for by the judgment he is liable to the cofts as well as 
to the^debt. And, therefore, I am of opinion that fuch promife is 
no ground upon which to ratfe an affumpfit* 

AJbhurft Juftice. I am of the fame opinion* This promife 
is no waiver or extinguifhment of the judgment debt} but it 
Bill remains a lien upon the land. 

Rule made abfolute. • 


Doe on the demife of Rogers verfus Mears. 

IN ejeftment brought to recover two re&ories, upon a cafe 

referred for the opinion of the court, the fails jgcre as 
follow. “ That upon the 9th of May, 1766, the re&or, in 
“ purfuance of an agreement, and in confideration of 360 /. de- 
“ mifed the re&ories in queftion to the leflor of the plaintiff 
** for 99 years, if the reilor fhould fo long live, for the purpofe 
“ of fecuring to the leiTor of the plaintiff an annuity of 60 L 
« per annum , with a power of entry, and likewife a power of 
«* di ft refs and fequeftration if the annuity were in arrear. 
“ That the annuity was in arrear, that the re&or abfconded in 
“ December 1770, and had not been refident finer.” Nowitnefs 
was called on the part of the defendant, but it was admitted 
that he was in pofleflion under a fequeftration. A verdi& was 
found for the plaintiff, fubje& to the opinion of the court upon 
the following queftionj “ Whether the deed and the leafe 
** Uadevflhrhich the plaintiff made his title was void by the ftature 
*• 13 Bl. c. 20 ?** 

Mr. Whitchurch for the plaintiff. The objefft of the flat. 
13 Eliz. c. 20. was to prevent the corrupt transfer of eccle- 
fiaftical benefices only: and being a penal ftatute ought to be 
oonftrued ftri&ly. But here no proof is dated of any corrupt 
agreement, therefore it is not within the penalty of the ftatute. 
—2dly, The abfeofeding in this cafe is not an abfence within the 
purview of the ftatute, which clearly meant a voluntary and wilful 
Vol. I. K 


M 
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^4^4. - non-refideace, not a compulfory auence ai in this cafe, in confe- 

- 1 J - m,—v...M fc^ am'iJ«« —■ * 1 1• A.r4. C —A 


trat— 

Doi 
r «w^m« 

Mxars. 


quence of the defendant's fequettration. The words of die fiat, 
a 1 H. 8. r. 13 ./eft. 2 6. again ft non-refidehce and the cafes de¬ 
cided upon it fupport this conftruflion, ■ “ every fpiritnal perfon 
** life, who (hail tvilful/y abfent himfelf.” Moore 448 .6 Ref. tub. 

Mr. Murphy for the plaintiff cited Bunb. a to, ill. 

Lord Mansfield. This, is a very clear cafe. A fequeftration 
Under a fieri facias is no impediment or prevention to till ferv- 
tng a cute ; and therefore the non-refidence is a clear avoidance 
of the leafe. Per curiam. Let a nonfuit be entered and the 
poftea be delivered to the defendant. 


i)ae t having 
madt bit 
will, and 
de v j fed all 
hU freehold 


j tot 
*u tmbor of 
tfa, after." 
ward* pur- 
chafe* other 
tojybold 
land* which 
be furtren- 
dert thus; 

** To tie iifti 

** blCLAK- 
“ SD or to 
“ be declared 
,** is and by 
hit left 
*» will and 
“Jcfia- 
•* meat." 

This a. 
mounts to 
a rtpublua- 
tio»} and 
the newly 
furthaltd 
topyhcJd 
Uadi fll.lll 
pais to the 
feme ufts 
as the tefta- 
tor’s* Copy- 
hold lands 
tevifed by 
liU will. 


HtYLYN verfus HeYLYKs 

npHIS was a cafe from Chancery for the opinion of this court, 
A in fubftance as follows : 

That John Heytyn being feifed in fee of certain freehold lands 
called Hanchet- Hall, part thereof fituate in the county of Ejfix, 
and other part thereof in the county of Cambridge , and being like- 
' wife feifed of certain other lands called Higgo/u, partlyfreehold and 
partly copyhold in the county of Efix, duly made and publifh- 
ed hislaft will bearing date the 13 thof March 1732, and there¬ 
by devifed ALL his meffuages, lands, tenements and heredita¬ 
ments, as well freehold as copyhold, fituate, lying and being in 
the counties of S/ifivll, Effex t and Cambridge , or either of them, 
t6 Sufanttah Helen bis wife for life } and after her deceafe to a 
number of ufes : and devifed All the reft and refidue of his real 
and perfonal eftate to his wife, her heirs, executors and admt- 
ftrators, and appointed her his foie executrix. 

That the teftator at the time of making his will was mortgagee 
out of poileffion of three fifth parts of certain copyhold pre- 
mifes holden of the manor of Heddingham Upland in the county 
of EJfex, which he afterwards purchafed and was jflnntf'd to 
on 1he 20th of QBober 1735, and in the fame ycsPpurd&afed 
one other fifth part of the fame premifes; all of which he fur- 
rendered thus .: “ To the tfes, intents and purpofes, declared 
** or to be declared in and by his taft will and teftament.” 

In the year <736, the teftator"direded a 50/. legacy to'be (track 
out of his will, and fubferibed the following memorandum in 
tWefence of two witnefles: September 31ft 1736. « The $0 /. 
«* legacy to the poor of (Be parHh of Wrexltm, fcratched our as 
«* above, was done in his prefence and by his immediate Otdeiyhe 

* Raving 
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w having paid it himfelf.” That in the year 1737* tfue teftator 177^ 

Heylyn died feifedof the fold lands called Hqntbrt-'Hedl and . 

Btiggonf, and alfo of the four fifth parts of the faid copyhold lands 
holden of the manor of Heddingham Upland in the county of Htwt/Lp 
Ejfex, without revoking or altering his (aid will, or making 'any 
codicil thereto, except the codicil or teftamentary declaration 
above-mentioned. 

The queftion dated for the opinion of the court was, “ Whe- 
«* ther the copyhold lands to which the teftator John Heylyn was 
** admitted the 20th of OBaber j 735, and furrendered to the 
“ ufe of his will, or any part thereof, were fubjedt to any of the 
*' ufes mentioned in his will dated the 13th day of March 1732, 

** and which of them !" 

Mr. Mansfield for the plaintiff. The copyhold lands did not 
pafs by this will. 1 (l. Becaufe no after purchafed lands can pafs 
by a will already made, however general or extenfive the words 
of fuch will may b«> 1 Salt. 237. Den on the demife of Harris v. 

Cutler , Tr. to Geo. 3. B.R. 2cUy, They clearly cannot pafs 
by the exprefiions ufed in this will and furrender; becaufe the 
furrender is merely in the common foym, to the ufes declared 
or to be declared, tdc. But no ufes were declared of thefe lands 
at the time of their being purchafed, nor is there any thing in 
the furrender which diilinguilhes to which of the ufes in the 
will they fliould operate; confequently they defcend to the 
heir at law as being undifpofed of. 

Mr. Dunning contra. The copyhold lands in queftion did 
pafs by this will. The terms of this furrender are framed fo as 
to relate either to a will in being, or to any future will the tefta¬ 
tor might be fuppofed to make. But the, rule as laid down 
refpe£ting after-purchafed lands' is not univerfally true ; for if 
a man purchafe freehold or copyhold lands, and by any difpo- 
firion he may chufe to make of them recognizes an intention 
expreffed in a former inftrument, fuch recognition will guide 
the difpofal of them. The cafe of Harris v. Cutler is in fa¬ 
vour of the defendants. For there lord Mansfield faid, that 
a furrender of lands after-purchjifed might be fo penned as 
to refer to a difpofition already made: and the ground of the 
deciGon was, that the words of furrender were to fuch ufes as /. S. 

Jhall .declare, fsV. Here the furrender is fo penned as to relate 
to the will of 1732, for it is to the ufes declared, (fie. Jtat if 
it were doubtful, the dream ftance of erafing the legacy,of.-go/, 
which wasfubfequent to the fitrrender, in itfelf amounts to a 
republication of the will: for it Ss ftrong evidence to (hew ch^t 

K« he 
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he meatftihcreft of his Ihouid Temaiugoo&andthe flighted 
• pseofu laiffcletit ■■■» Hwfc» ltepubftcatiob, ftftifcfc is a|tfa|*i§r- 
,' iM in 1a(ir. J&r.&ii* 

Ln 4 Muwnxlk teaft panicle of doubt In 

this cafp: the ftatiflfthe I w S p ft feputilicatidn will go a great 
way in the conftrufltion of this (htrendcr. When a man repub* 
£Oki his will* the tSeGt is, that the terms and words of the will 
Ihould be con (trued to fpeak with regard to the property he is 
feifed of at the date of the republication, juft the fame as if 
he had had fuch additional property at the time of making his 
will. Therefore, if one derifes lands by the name of B. C. and 
JD. and purchafes new lands and republishes his will; the re* 
publication does not concern fuch new lands, becaufe the wiN 
(peaks only of the particular lands B. C. and D. But if the tef- 
tator in hfc will fays, I give all my real eftate, a republication 
will affeQ fuch newly purchafed lands, becaufe it is then the 
fame as if the teftaior had made a new will,^ Apply this rule to 
the cafe of a furrender, and I am of opinion that the furrenderor 
may exprefs himfelf fo as to make it relate to a will actually 
made ; and that the copyhold lands fo furrendered will pafs 
by it. Suppofe a teftaror feifed of copyhold lands makes his 
will without a furrender; if he afterwards furrender them to 
the ufe of his will, fuch furrender will clearly make his wifi 
good, and is efleftual to pafs them : becaufe it only obviates the 
mode and form of conveyance. 

What has the teftator done here ? having made his will 
and declared his lands to ufes, he furtenders his newly purchafed 
copyhold lands, to the ufes, intents and purpofes, declared or to 
he declared in his will} it is precisely the fame thing as if he 
had faid, and whereas 1 have made a will fo and fo, and devifed all 
my lands to I. S. to fuch and fuch ufes, I mean thefe newly pur. 
chafed lands ihould pafs to the fame ufes. I cannot poflibly 
make a doubt as to the conftruflion : and there was no occa- 
Con to ftrike out the legacy of 50 /. unlcfs he intended that par¬ 
ticular part of his will Ihould be cancelled, and the reft (land. 

' Lord Mansfield added,—I Ihould have obferved upon the 
inaccuracy of reporters, who are very apt to fay that a thing is 
fo and fo in Equity. Now there is no republication in equity 
that is not fo in law. But the expreCBon in equity is very 
likely to rniflead (Indents, and make them imagine there is a dif- 
'itfl&ion. 

The court certified their opinion to the court of Chancery 

as fellows: 

9 Having 
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Having! k^tmuUa*9rA**b: $dcs and co^^U^^M* es% 
We arc of opinion that like $fc««|td** of Job* Hejfyu^t^tnA- 
ftther,boii^rf«eac^ by expred reference 

to the nfes declared by hi* will, adept and apply the word* of 
the will to thefe copyhold lands, a* if thetedator had been fei&dL 
thereof at the time pf makirffe the faid will * and, therefore, they 
ate fubje& to the fame ufe* to which all the teftator’* copyhold 
land* in the county of EJfim.tutt devifed by hi* will. 



Ridout and Another, Aflignees, verfus Brought. 

|N affumpfit the declaration confided of five count*. ;d, For ThcSta* 

1 money had and received by the defendant fince the bank* 
ruptcy to the ufe of the aflignees. The ad, 3d, and 4th were niflgMi 
for money paid, tofe. money lent, &V. and work and labour done 
by the bankrupt before the bankruptcy and affumpfit to the efffigmtt. of bank- 
5th. An account dated with the plaintiffs of money due to them nv " y * 

■at affignees. 

The defendant pleaded, id. Non affumpfit^ on which iflua 
was joined. 2d, A plea of fet-off of 869 A to the whole decla¬ 
ration, or a judgment obtained againd the bankrupt for money 
lent and advanced, money had and received, befbre the bank* 
ruptcy. 3d, Another plea of fet-off' for money lent and sdvanc# 
ed, money laid out and expended, and goods fold and delivered 
to the plaintiffs at njffignees, ftnee the bankruptcy, and an account 
dated with them. To the 2d and 3d plea.the plaintiffs demurred, 
and the defendant joined in demurrer. 

Mr. Cowper (who argued from Mr. Bullet'a note* in hi* ab- 
fence) in fupport of the demurrer, id. Both pleas are bad, 

2<Hy. The ftatuttsof fet off dq not extend in any cafe to aifignee* 
of a bankrupt. 

id Point. Each plea goes to the whole declaration, and if 
bad as to any one count, they are bad for the whole. 1 Sounder !, 

28. Lord Mancbejler v. Vale. 1 Lev. 48. Webb v. Martin. Ia 
this lad cafe, in affumpfit on feveral promifes,. it was held by the 
court on demurrer, that if the defendant plead the datutc of li* 
mitation generally to the whole declaration, and the plea is ill as 
to one count, it is ill for the whole. So if an executor plead fevc* 
ral judgments, and the plea is bad as to one judgment, it is bad in 
refpeft of all. 2 Sound . 50. Here the fird count is for money had 
and received^/;*-* the bankruptcy to the ufe of the aflignees. N*i- 

K 3 Bier 
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1^4. ther of the pleas Is good as to this count. For if the defendant 

. . . fhould be admitted to fet off a debt due before the bankruptcy 

againft money which he receivedj face, there would be an end of 
JUofeBH. the bankrupt laws. BeeSufe then every man who was the cre¬ 
ditor of a bankrupt} would by indemnities or feme other trick, 
sifter an ad of bankruptcy committed} get money into his hands, 
End by that means pay himfelf in preference to other creditors. 

The other counts in the declaration are for money due to 
the bankrupt , before the bankruptcy. The la ft pica is wholly 
for money due to the defendant , Jinee the bankruptcy from the 
affignees, therefore, that the plea is for a demand on different per- 
fons from him, to whom the money was due, which is the 
ground of a&ion; for the demand fet off in this plea never was 
a debt from the bankrupt , nor could an a&ion have been brought 
againft the bankrupt for k; therefore the debts are not mutual. 
All the debts in the declaration but the fit ft were due to the 
bankrupt, none in this plea were due from him. 

Bat further, the fubje& matter of the hit plea is fuch, as 
cannot exift in point of law j for it fuppofes debts to have been 
trontraded by the affignbes in their political charader, as fuch; 
namely, for goods Ibid and delivered, money lent, CsV. tdc. to 
them as affigmet. Taking it as a debt due from them in their 
private capacities, them cannot be the lead colour for the fet-off, 
for that would be fetting off the debt of A. againft the debt 
of B.i and in their political capacities they have not the power 
or ability of contrading fuch debts to charge the bankrupt's ef- 
tate. Therefore, on thefc fpecial grounds, applicable to this 
particular point, both pleas are bad. 

id Point. Both pleas are likewife bad on the general prin¬ 
ciple of law, that the ftatutes of fet-off do not extend in any 
Cafe to affignees of bankrupts, and, therefore, are not tenable 
either on the ftat. 2 Geo. 2. c. 22. or on the flat. 5 Geo. 2. c. 30. 

Fir ft, Tender the ftat. 2 Geo. 2. no debt can be fet off againft an- 
Other which is not mutual \ and thefe debts never were mutual: for 
bin of the plaintiff's demand is for a debt accruing fince rite 
bankruptcy, for which the bankrupt never could have had an 
a&ion, and the firift plea is for a demand due from the bankrupt. 
The other part of the plaintiff's demand is for money due to 
tbeibankmpt. The laft plea' is for a demand due from the af- 
Pgnees fince the bankruptcy; and, therefore, if an a&ion had been 
brought by the bankrupt for that part of the plaintiff 's demand, 
the fubjc& matter of ‘due laft pica never could hove been fet 

- up 
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up as a defence againlt it, for at that time this debt did not exift, 177^. 

Therefote thefe debts are not mutual. .* 

Secondly, Wherever there are mutual debts there muft be 
mutual remedies; but in cafe of affignees there are not mutual Baovsg. 
remedies, for no a&ion will lie againlt them. So determined in 
Ryal and Larkin , 1 Wilf. tg$. This cafe, according to another 
note, was confidered both on the' ftatute of fet-off and on dm 
ftat. 5 Gee. i. and it was ezprefsly holden not to be within the. 
ftatute of fet-6ff, becaufe th^ defendant could not have an action, 
againlt the aflignees. 

Laftly, This fet-off cannot be fupported under the ftat. 5 Get. a. 
for that ftatute exprefsly requires ** that it lhall be made appear to 
“ the commillioners, &c. and on it’s being fo-made appear they 
or the adignees may ftate the account,” &c. But to take ad¬ 
vantage of this ftatute the party muft conform to the provifions 
of it} that is, he muft apply to the commifiioners, and if they aft 
improperly, he muft appeal to the great feal. Bcfides in this cafe 
even the commillioners could not allow the fet-off, for under 
this aft there can be no fet-off but where the debts are due be¬ 
fore the bankruptcy. But here part of the plaintiff’s demand 
accrued fince the bankruptcy, and all the demand comprifcd in 
the lad plea lilawife arofe fince the bankruptcy. Therefore, whe, 
ther confute red as a general queftion of law on the ftat. 2 Get. a. 
or on the ftat. 5 Geo. 2. or on the particular circumftances of this 
cafe, and the impropriety of each pica with refpeft to the different 
parts of the declaration, thefe pleas cannot be fupported. 

Mr. Withers , contra, for the defendant, as to the fecond point, 
cited 2 Vern. 117. Chapman v. Derby, and 2 Keiynge 24. pi. 19. 

£x parte Riley. 

The Court were clearly of opinion with him on this point, 
that the defendant might fet off a debt due to him from the 
bankrupt; for the ajfignecs are the bankrupt t and feemed to 
impeach the decilion in 1 Wilf. 155. “ that the ftatutes of fet-off 
<< do not extend to adignees under a commiflion of bankruptcy,” 
as againft the general principles of law, juftice, and good fenfe. 

But they were equally clear on the firit point, that the laft 
plea was bad, and the lecond badly pleaded, being to the 
whole declaration. But they gave the defendant leave to amend 
bis ideas dpon payment of cofts add other terms. 
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Same day. 
One, in cur. 


Rex verfus Stokes. 


tody'upon 'THE defendant liad been convifted of an affault, and fen, 

an attach. tenccd to four months imprifonment which were expired: 

non pay. hut he was continued in cuflody on an attachment for non- 

coft* under of cofts taxed, purfuant to«n recognizance enteted iuto 

«*t. t & 6 by him on his removal of the indictment from the quarter- 

ty & m. ' 

e. 11 .fia. 3. fejfions. 

charged ***** Mr. Lucas had moved for his being discharged under the flat, 
under the 32 Geo. 2. c. 28. feEl. 13. commonly called the lords’ a£t. Mr. 

Coivpcr now fhewed for cuufe that this flatutc does not relate 
*■ **• to cofts accrued in criminal cafes. Mr. Lucas in fupport of the 
' * 3 ‘ rule infilled that the defendant was in execution, and therefore 
within the flat. 32 Geo. 2. c. 28. fe£l. 13. the words of which 
are, that “ if any perfon, &c. (hall be charged in execution for 
*« any fum or fums not exceeding in the whole too/. Su." The 
Court inclined to think this cafe was not within the a£t, and 
the defendant was remanded.—-But the next day Mr. Juftice 
Ajhn afked Mr. Lucas , if he knew of any cafe where a perfon 
had been difeharged out of cuftody on the lords’ act, upon an 
attachment in a civil fuit; and mentioned the cafe of Rex v. 
Stokes, Mich. 23 Geo. 2. 11 . R. which was an application by the 
defendant, who was in cuilody upon an attachment for a refcous 
upon an execution, to be difeharged under the a£t of indemnity 
20 Geo. 2. r. 52. Upon (hewing caufe it was objected that the 
ilntutc in Jicl. 26. contained an exception as to all petfons guilty 
of contempts. But Lee Chief Juftice there faid, “ it was not 
“ a contempt within the provifion of that fc£iion, the contempts 
** there excepted being confined to cafes where the rights of the 
«* fubje£t only are concerned, and, therefore, the court held 
“ that the defendant was entitled to his difeharge.”—The con¬ 
tempts fo excepted by that a£k are in cafes of profecutions in 
the name of the crown, at the charge of a private party, and 
the words of exception are, « unlefs the defendant in fuch pro, 
** fecution (lull pay to fuch private profecutor, his executor or 
'* adminiftmtor, fuch cofts as the court where, &c. (hall award 
“ to be paid.” Now the words of the flat. 5 W 6 Wm. & 
Mary, c. 11. / 3. are in fubflance the fame as thofe of the flat. 
20 Geo. a. c. 5a. feft. a 6 . namely} « that the court of King's 

w Bench 



TRINITY TERM 14 George III. JB.R. 

•< Bench (hall on conviftion give reafonabic cods to the party 
'«« injured, Wr. who (hai Lprofecute, &c. which cods (hall be 
«* taxed according to the courfe of the courtand therefore in 
refpeft of cods it appears to me that thefe are in like manner 
rights of the fubjeft, with which the crown under a general 
0 f grace could not interfere: if fo, I incline to think that 
this is as much a civil fuit as the cafes excepted under the flat. 
20 Geo. 2. c. 52. and it would be a .very hard cafe, if the defend, 
ant could not be difeharged under the lords’ aft, nor under a 
general aft of pardon; for then he mud be remedilefs..— It was 
adjourned , that precedents might be iearched into. 

Afterwards, on the lad day of the term, Mr. Lucat cited a 
cafe from 5 Viner's Abridgment , title Contempt (D), pi. io. 
RaSiram v. Dennet , where the court held “ that an attachment 
<f after a decree for difmiilion is in nature of an execution at 
** law, and a general pardon may pardon the contempt , but not 
11 the debt." Mr. Convper contra , inftdcd that there wa£ no in- 
dance of a perfon in contempt-being difeharged under an infol. 
vent aft: with refpeft: to an attachment being in the nature of a 
civil aftion, it clearly was not: becaufe then the defendant might 
be declared againd ; but here he is not fo in cuilody of the mar. 
lhal as that he might be ferved with a declaration. 

Mr. Judice Ajlon. (Lord Mansfield gonr.) An attachment is 
an execution in a civil fuit, and 1 apprehend it has long fince 
been fettled to be fo. In the prefent cafe the contempt has no 
relation to the offence committed by the defendant, which, as 
far as public judice is concerned, has been fuificiently purged 
by the imprifonment he has fullered: but it arifes upon an aft 
of parliament 5 id 6 U r . M. c. n. which direfts “ the cods 
** in thefe cafes to be taxed by the mader, and unlefs paid in ten 
** days, an attachment to ilfue.” This dage of the caufe there, 
fore, is merely of a civil nature j and a matter folely between 
party and party unconnected with tbtf offence itfelf. It feems 
that no cafe in point has been found: But the dat. 9 Geo. 3.* 
c. 2 6. for the relief of infolvent debtors, is in my opinion a 
legiflative recognition that they (hall have the benefit in fuch 
cafes. This lad aft indeed is temporary; but the lords’ aft is 
perpetual; and they are in pari materid: and therefore as the. 
attachment is an execution for the debt to the party, whether 
the cods are taxed by the mader of the crown office, or on the 
civil fide, the defendant is equally entitled to his difeharge. 
If not, the confequence mud be imprifonment for life; for a 

general 
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general pardon would not extend to him, as was agreed in dip 
cafe of Rex v. Stoics. Mich. 23 Geo.' 2 . 

Mr. Juft ice Willes, Thefe ftatutes which arc made in favour 
of the liberty of the fubjeft, ought always to receive a liberal 
conftruftion. This is in all refpefts as a civil debt ; and does 
not differ from the cafe of other civil demands. It feems to me 
that the flat. 9 Geo. 3. c. 26. meant to extend the benefit to infolvent 
debtors in the fuileft manner; and I am the more inclined to 
adopt a liberal conftruftion in this cafe, as the defendant, who 
is a minor , may otherwife lie in gaol for life. 

Mr. Juftice AJhkurJl .‘ 1 am of opinion that this cafe may 
fairly be included under the words “ debtor and creditor” in the 
lords' aft: and therefore think the defendant ought to be dif- 
charged: efpecially, as otherwife he muft be without.remedy: 
becaufe the king cannot by a general pardon releafe a civil debt i 
and no other alternative is open. 

Rule made abfolute. 


Blandford and others, executors of Froud, ver/us 

Foote. 

¥ ]PON a rule to fliew eaufe why the defendant who was an 
^ uncertificated bankrupt, and in cuftody upon a ca. fa. fhould 
not be difeharged under the ftat. 12 Geo. 3. c. 47. fiEl. 2. the 
fafts appeared to be as follow. The defendant became in- 
debted to the teftator Froud upon bond in the year 1756, and 
about two years afterwards became bankrupt: fubfequent to 
the bankruptcy, Fraud brought an aft ion upon the bond, ob-r 
tained judgment, and died. After which, the executors brought 
a new aft ion upon the judgment, and on this laft aft ion the de¬ 
fendant was now in cuftody. 

Mr. Mansfield , who (hewed eaufe infilled, that the judgment 
upon which the defendant had been taken, being fubfequent to 
the commifiion fued out, the defendant was not within the fa¬ 
vour of the ftatute; which exprcfsly relates to any debt or debts 
due or contrafted before fuch commifiion ifiued, and to fuch 
debts only. 

Mr. Baldwin contra. That the defendant ought to be dif¬ 
eharged ; for though the judgment was figned after the commif- 
fion ifiued, yet the eaufe of aftion was antecedent to thc.com* 
million, and therefore within the intention of the ftatute. 

lord 
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Lord Mansfield.- The only doubt that can arife in this cafe 1 
is with refpeit to the intcrcft and cods accrued fince the bank¬ 
ruptcy: but I think they Hand upon the fame foundation af Bl ^"' 
the original debt which was clearly due before the bankruptcy, Yoaxm 
and therefore are equally within the benefit of the ftatute. " 

Mr. Juftice Willes. Iam of the fame opinion. A cafe of this 
iort once came before me, and I confulted with my brothers upon 
it, who all agreed that the whole related to the original debt, 
and therefore was within the a£t. Mr. Judice Afion and Mr, 

Judice AJbhurJl concurred. 

Rule made abfolute. 


Rex verfus Overfeers of Bridgewater- 


S*mc iff. 


T 7 PON (hewing caufe why feveral appointments of overfeers 
^ (liould not be quafhed, the cafe appeared to be a con- 
ted between two adverfe fets of Borough Juftices. Each fet 
met before midnight of Eafier eve: and each began making 
their appointments of oveifeers the iudant the clock had (truck 
twelve; and fo kept on renewing the fame appointments for an 
hour or two. But otic fet of them made a frcih appointment 
at eight o clock on the Sunday morning ; fuppofing that there 
would be a coated concerning the priority of thofe appointments 
which were made foon after midnight, and perhaps all of them 
bad. 

Mr. Jlatchhin (hewed caufe, and cited 3 Bur. 1 595. Swam 
v. Broome, to prove the appointments good. 

Lord Mansfield. The conduit of the Judices in this cafe is 
a (harmful proditution and abufe of their office for ele&ion pur- 
pofes; and I with any perfon could be found who would un¬ 
dertake to profecute both parties. It would have been more for 
the intereit of either fide to have waited for a legal appointment 
on the Monday. 1 do not know that there is any authority 
which fays that an appointment made on a Sunday is good ; but 
it certainly is not a day for fuch purpofes as thefe; and therefore 
I will not give my fan&ion to any of the appointments. Let 
all the appointments be fet afide, and a mandamus be dire&ed 
<0 the juttices to make a new appointment; and let the mayor 
■give two days notice of the time and place of meeting for fuch 
qjew appointment. 

The three other judges concurred. 

oft. £. The mutter was afterwards agreed between the parties. 

The 
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s 774* Ihouldnot be made by the plaintiff, and why the warrant of at* 
torney upon which the judgment was figncd (hould not be can* 
^J^ 11 celled. The rule was obtained upon an affidavit, dating, that the 
&**>• warrant of attorney waa given by the defendant, whild in cudody» 
without any attorney being prefect on his behalf, though he had 
proposed to fend for one; but was perfuadcd by the (heriff’a 
officer, that the attorney’s clerk, who attended for the plaintiff, 
would do as well. But now, upon reading the affidavit, it 
dated further, that the defendant was the more induced to fign 
and execute the bond and warrant of attorney, becaufe he had 
before been informed, that if he did execute it under an arred* 
and without his attorney being prefent, it would be void. 

Mr. J 3 vlkr (hewed for caufe, that upon the face of this affida¬ 
vit it was clear the defendant was fully apprized of the a& he 
was about to do j and affented to the propofal made with a ma- 
nifed view to defraud the plaintiff. 

Mr. Bearcroft contra % relied upon the two rules of court, Paf. 
15 Car. 2. and Paf. 4 Geo. 2. the latter of which, taking notice 
of the great inconveniencies arifing from a warrant of attorney 
to confefs judgment by one in cudody being held good, if any 
attorney, though for the oppofite party, was prefent, cxprefsly 
provides, that for the future there (hall be an attorney prefent on 
behalf of the defendant. 

Lord Mansfield. I (hall fay of thefe rules, what the court of 
Chancery has often faid with refped to the ftatute of frauds ; 
that no rule of the court Jball be made an inflrument of fraud. 
Thefe rules were made for the protection of indigent defendants 
againft the pra&ices of hard deOgning plaintiffs; and therefore 
have admitted of many exceptions under circumfiances : as where a 
perfon who is in prifon at one man’s fuit, executes a warrant of 
attorney to confefs judgment to another who did not arreft him. 
•a Lord There the judgment is well given} for the caufe fails*} and 
197 • therefore though within the letter it is not within the intent of 
>79),* the rule. Much lefs will the court fuffer a defendant to convert 
that which was meant for his prote&ion into an inftrument of 
fraud and deceit: and here it is avowed by the defendant him* 
felf in his own affidavit that he intended to cheat the plaintiff* 
Therefore let the rule be difeharged with cofts. 

The three other judges concurred. 


THE END Of TRINITY TERM. 
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Vallejo and another ver/us Wheeler. 

'HIS W'ns an action on a policy of aflurance upon 
goods on board the Thomas and Jllatthenv, from London 
to Seville. T he policy was made in the common form, with 
liberty to touch at any ports or place?, &c. The lofs was 
afligned different vrays in the declaration; birjl, by dorms and. 
perils of the fea, in confequencc of which, the fijip was obliged 
to go* to Dartmouth to be repaired; and that afterwards, a 
further lofs happened by dorms, &c. Secondly , That it hap¬ 
pened by dorms and perils of the feas in the voyage generally; 
and Thirdly , by the barratry of the mader. 

The caufe was tried before Mr. Judice AJlshurJl at Guildhall , 
at the fittings after Eajler term 1774, by a fpccial jury. On 
the trial it was proved, that this diip was put up as a general 
{hip from London to Seville, and was let to freight by one 
Darwin, who chartered her to Brown the captain. That it is 
the courfe of veffels going on this voyage, to dop at fome port 
in the wed of Cornwall , to take in pravilions. That this fhip 
having taken her cargo aboard, failed from London to the Downs ; 
while the lay there, all the other {hips bound to the weftward 
■ bore away; but {he daid till the night after, and then failed to 
Gutrnfey, which was out of the courfe of the voyage. That the 
captain went there for his own convenience, to take in brandy 
and Wine on his own account; after which he intended to pro¬ 
ceed to Cornwall. That the night after the fhip quitted Gutrrr 
fy, flfc fprung a leak, which obliged her to put into Dartmouth. 

When 
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1774. When (he was refitted the fet fail again add proceeded for Hel/ori 
in Cornwall, where it was always intended (he (hould flop to 
wrfiu take in provifions 5 but in her way (he received farther damage. 
Waist e* an d at jj er arrival was totally incapable of proceeding on the 
voyage, and the goods were much damaged. 

It Was attempted on the part of the defendant to prove, that 
Wittes was the owner of the (hip; that the voyage to Guernfey 
was on his account, and the goods taken on board there his 
property: but this evidence went little further than infbimation 
and belief, except that it was proved, that when the (hip arrived 
at Helfstd, the wine was delivered to him in his cellar. 

The judge directed the jury, that if the going to Guernfey 
was without the knowledge of Darwin , it was barratry; and they 
ought to find for the plaintiff; but if done with his knowledge, 
then it was not barratry: and if they (hould be of opinion that 
it was without the knowlege of Darwin , then he defired them 
to fay, whether they thought it was with the knowledge of WiUes 
or not. The jury found a verdict for the plain tiff, and faid they 
thought the going to Guernfty was without the knowledge of 
Darwin, whom they looked upon to be the owner, but they 
thought it was with the knowlege of WiUes. 

In Trinity term lad, a motion was made for a new trial; and 
on (hewing caufe all the counfel on each fide wCfe heard. The. 
court then faid, there were two points in the cafe. f‘Vr/ 7 , 
Whether to entitle the plaintiff to recover, the lofs mu(t not 
have happened during the time of the barratry, or have been 
occafioned immediately by the a£i of barratry. If a policy be 
on a (hip, and the (hip is feized for fmuggling, that is bar¬ 
ratry *, but here the goods were not feized for fmuggling, nor 
did the lofs happen during the act of barratry, but afterwards. 
Secondly , Whether though the (hip were Itt to freight, the 
captain was not fubjc£l to the orders of the owners. If a (hip 
be let out generally to freight, the freighter is owner for that 
voyage; but if there be only a covenant to carry goods, the 
owner of the vefiel would have the diredlion of her, and the 
hiring of the mailer and mariners. 

The court ordered that the cafe (hould (land over till this 
term, and be argued by one counfel on each fide. It was now 
argued by Mr. Butter for the plaintiff, and Mr. Alleyne for the 
defendant. 


For 
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For the plaintiffs* The queftion is, Whether the plaintiffs 
are entitled to recover for this damage from the underwriters ? - ' * ■ * *— 
In order to fupport their claim they infift, that the conduct of 
the raafter in going to Gutrnfty , for the purpofe and tinder the 
circumftances mentioned, was barratry. 

Suppoiing this to be barratry, then another queftion will 
arife, namely. Whether the lofs fuftained by the plaintiffs was 
in confequence of that barratry; or, whether that lofs Hands fo 
totally unconnected with the voyage to Guemfey , as to be qnite 
unaffeCted by it ? 

In all the cafes that have occurred on barratry, different de¬ 
finitions of the word have been attempted; and the fame 
conduCt has been observed in the prefent cafe: however, there 
will not be much difficulty in determining what is meant by 
the term in its general fenfe, whatever nicety may arife in 
fixing the precife limits of it, when occafion requires that 
ihould be done. Wherever a great nicety does arife, the in- 
fured (hould be entitled to the turn of the fcale: for the end 
and view of infuring is, to fecure the merchant againft all lodes 
and misfortunes whatever: and fo very liberal are the under¬ 
writers in thefe days of their profeffions in policies of what they 
do infure againft, that fume writers have thought it next to im- 
poffible that where a lofs docs happen a doubt (hould remain. 

Malloy, B. II. cap. 7. feel. 7. fays, “ almoft all thofe curious 
“ queitions that former ages and the civilians according to the 
“ marine law, nay and the common lawyers too, have contro- 
“ verted, are now out of debate. Scarce any misfortune that 
** can happen, or provifion to be made, but the fame is pro- 
** vided for in the policies that are now ufed: for they infure 
«* againft heaven and earth, ftrefs of weather, or whatfoever 
** detriment (hall happen or come to the thing infured.” 

Barrmty in all the dictionaries is defined to be fraus , dolus, or 
deceptio. So are MinJhew t Duftefne t and Spetman. 

Fraud means not only a crime, but any wilful fault or evil 
defign; and even a negleCt, provided it be crajfa negligentia , will 
amount to barratry; which was the cafe of a mafter failing out 
of port without paying duties'*. That cafe approaches theneareft ** 
to the prefent of any that can be found, and even goes beyond 
it. That was merely a negleCt, and might have been by acci¬ 
dent, as well as defign; but becaufe it fubjeCted the (hip to for. 
feiture, it was holden to be barratry. 

Vol. I. L 


In 
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1774, ' I* this cafe the confequence gr$s the fame j for the a& of 

* *- . * 1 — the captain fubjefted the fiiip and the goods infurcd to forfeiture: 

^ ut the a£l done was infinitely worfe. It did not reft merely 
WKtabsi. in a non-feafitnee, but was a formed premeditated feheme of 
running away with the (hip cut of the courfe of the voyage 1 
done for an illegal purpofe, for his own private benefit, with¬ 
out any excufe or neceflity, and neither for the benefit nor with 
the knowledge of the owner or freighter. 

One definition of barratry given at the bar was, where the 
mailer and mariners confpire together to run away with the 
fliip. That certainly is one fpccies of barratry} but it can 
never ferve as a general dtfeription of it; if it were, barratry 
could never be committed without the concurrence of the mari¬ 
ners as well as the matter: the contrary of which is clear from 
the cafe of the matter not paying duties, and from every other 
cafe on the fubjedl: amlbarratiy may be committed by the matter 
alone, or by the tailors alone. .VijUrthwaite in his i >ic!io. Tr. 
and Coin. vol. 1. p. 214. fays, “ barratry is when the matter 
“ of a fliip or the mariners cheat the owners or infurers, whether 
•* by running away with the fliip, finking htr, deferting her, 
“ or embezzling the cargo.” The owners or infurers are as 
much cheated and defrauded if the vefl'el is run away with by 
the failors, as if it is run away with by the matter. lJut 
Pojllethwnite in 1 vol. 136, title srfurance, gives a definition of 
barratry which applies more immediately to the pr. lent cafe. 
He fays one fpec.ies of barratry in a marine l’esife is, when 
“ the matter of a fliip defrauds the owners or infurers by 
“ carrying a fliip a different courfe to their orders.” 

The only two cafes in the common law boolts that are worth 
mentioning arc Knight verfus Cambriilgt’, Str. <81. 1 Lord 

Ji.nym. 1349. S. C. and Stamina verfus Brawn. Stra. 1173. In 
the firtt of thefe cafes it is hulden that barratry cxtgpds to 
every fraud of the matter; and what is faid at the conclufion of 
that cafe, is the belt doctrine that can -prevail in infurances. 

“ The end of infuring is to he late at all events; and it would 
“ be very prejudicial if the court were to be making loop-holes 
“ to get out of policies. The iufurer knows the matter, and 
whether he can truft him; and he that infures againft his run- 
'* iffng away with the fliip, never imagined he might or would be 
“ guilty of any other fraud.” The principles of the fecond cafe 
apply very ftrongly to the prefent: for here there was a formed 
defign to deceive the infured ; the captain did not go to Guert 1- 

S Jfy 
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and in going there he a&ed inconfiftfcnt with his duty to hit 
owners. w>* 

It was faid in the Former argument, that it would be very ex- Wm ****** 
traordinary if the underwriter was to infure againil the aft of 
periods employed by the infured, and who were unknown to the 
infurer. As to that point, it is obfervable in the firji place that 
this was a genera/ (hip ; a circumilance that is much relied on 
among merchants, and which in this cafe is by them efteemedcie* 
cilive on the prcfcnt fubjed. And there feems to be great reafon 
for a diflindion between a general fliip, and one that is let to 
freight to a fugle pci foil only. The former carries the goods of all 
mankind; every man that dhufes is it liberty to load his goods 
aboard her; and the merchant who {hips his goods in fuch a vef- 
fcl, has no command over her lie does not hire or employ the 
mailer; neither is the mailer fubjeft to his order or dire&ion du„ 
ling the voyage. But in the cafe of a vcflcl let to freight to one. 
merchant only, and by him alone freighted, he may be fuppofed 
to employ the mailer, and have the dire&ion of the veflel and 
the voyage; and therefore whatever is done by the captain is to 
be confidered as done by the merchant’s itrvant. 

But 2dly, it muil be prefumed the mailer is known to the 
infurer; if not, it is the infurcr’s own fault, and he (hall not 
avail himfeif of the want of fuch knowltdge. Every policy 
fpccifics who is the mailer; and if the infurer agrees by his 
contract (as in policies is often done) that any other perfon at 
the dedion of the infured may go as mailer, that is waiving a 
perfon.il knowledge of him ; ami no objection can then be made 
by the infurer, for want of knowing who the mailer is. In 
this cafe Brown, who was the man that went as mailer, is the 
perfon mentioned in the policy. 

If this queftion were tried by the laws of any other mercan¬ 
tile country it would hardly admit of a doubt. 2d. Magenf. 

Ord. Middleb. fell. 14. Ord. Roiterd. feel. 52. Ord. Amjlerd. 
fefl. 6. Ord. Hamb. tit. 4. ffl. 6. tit. 5. fefl. 1. tit. 7. feci. r. 

Ord. Stockholm , art. 5. f. u. 16. crt. 6. f. 14. There is no 
ordinance of Florence that applies immediately to this point: 
but from the form of their policies, it may be collided what 
would be the determH^tfou of" that place > n the matter; for 
they infure againil all pdrils, misfortunes, and other cafes and 
accidents even fuch as cannot be thought of. And in their 

2 ordinances 
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<774* ordinances there is a prciyifion, that in cafe of a difpute* the 
—• . underwriter (hall pay the money firft and go to law afterwards^ 

Thefe ordinances are founded on good fenfe and found reafon, 
*■**“*• vhen the nature of inferences is considered: and in mercantile 
fcranfa&ions* and fuch general fubje&s as this is* no doubt* 
the h^ws of ether countries will hare their weight in the courts 
Of England. 

The end and meaning of an inforsnce is* to enable one man* 
for a valuable consideration* to put another in his place to a 
Certain amount* for all rifles and perils which the firft man may 
iuftain. Ail that is requifite on the part of the aflured in thefe 
contracts is* that they are made fend fide without fraud* con¬ 
cealment* or contrivance: and where that is done* the policies 
and ordinances of the different countries mentioned* feem all to 
agree in this* that every peril is infured againft, except fuch as 
happen by the means*, confent* or privity of the infured. 

Infuranccs in England are not meant* either by the law or the 
parties* to be narrower or more confined than policies in other 
countries ; and though* after a lofs has happened, underwriters 
catch at every reed they can to avoid paying the infurance mo¬ 
ney* yet if the queftion were put to them at the time of under¬ 
writing* even they would not hefirate to declare themfelves liable 
for many accidents which are afterwards called into very ferious 
debate. 

Not long ago a queftion was made* whether the underwriter 
Should be liable where the Ship was not fea worthy* but the 
defefl unknown to the infured. The underwriter fucceeded* 
and was holden not to be liable; but what was the confequence ? 
A claufe was inferted in the policies (as it is in the prefent) that 
- any infuffciency in the fhip* not known to the allured,Should 
not prejudice the infurance; and the underwriters fubferibed 
with this claufe for the fame premium as they did before with¬ 
out it. This is a pretty ftrong proof what they would have faid 
themfelves, if they had been afked that queftion before they 
under-wrote j though their opinions were altered after the lofii 
had happened: it is mlfo a proof* that they confidered their 
obligations to be as cx ten five as thofe on underwriters in other 
countries j and that they were anfwcrable for all lofies not oc- 
cafioned by the means* confent, or knowledge of the infured. 

On thefe authorities and for thefe reafons* it may be (aid* 
the going to Guern/ty in the manner and for the purpofe the 
matter of this vcffel did* was barAtry : and it is the more cer- 
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tain, becaufe the coart faid in the lad term, that if this (hip 2774^ 

had been feifed as forfeited on account of this fmuggling tranf- . . 

aftion it clearly would have been barratry. Now the feizure 
could not be the a& that cpqftituted the barratry* but it muft WaanJft*- 
have been fomething preceding: namely, the going to Guem* 
fey for an illicit purpofe, and doing an a& which fubjefted the 
(hip and goods to feizure. For in the cafe of not paying du¬ 
ties, it does not appear that any feisure was a&uaQy made} 
but it was holden barratry becaufe the goods were liable U it 
feized. 

Suppofing this to be barratry, then the only queftton which 
remains is, Whether the lofs that the plaintiffs have fuftaihed 
was in confequence of that barratry ? 

The bed way of determining this quedion is to fee whether 
the accident would have happened if the (hip had never gone 
to Guernfey ; and it certainly would not: for the dorm hap¬ 
pened and the accident was received before the (hip got into 
her proper courfe to Helford. If (he had not gone to Guernfey 
(he would never have met with the dorm. 

In the next place, fuppofe the (hip had never gone to Guernfey % 
but had purfued her proper courfe and the goods had been da¬ 
maged in the manner they now were; What would have been 
the confequence with rcfpe& to the infured l they would have 
been entitled to a fatisfa&ion from the infurers. What then 
(hall excufe the infurers now ? Shall the barratry of the mafter ? 
there is nothing clfe to excufe them: but barratry, indead of ez* 
cufing, makes the underwriter liable. 

But id. It is not neceffary that the injury fhould be received, 
in the very aft of committing the barratry : and adly. If it were, 
this injury was received during the aft of barratry. What is 
the aft of barratry ? running away with the (hip for an illegal 
purpofe. The indant the mader had changed the courfe of the 
(hip's voyage, for the purpofe he did, he had committed bar¬ 
ratry. Mud the injury then be received at the moment he varied 
his proper courfe, in order to charge the infurer? Suppofe 
the injury had been received juft, before he got to Guernsey, or 
in going into Guernfey , (bould not the underwriter be liable ? 
and if liable for a damage done - before he got into Guernfey , 
why (hall he not alfo be liable, for an injury fudained after he 
left Guernfey f 

If the infurer were to be difeharged from thia lofs, becaufe 
it did not happen in the moment of the barratry’s being com- 

L 3 mittrd. 
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1774. awUted, the condition of the •infured would, be unfortunate in*. 
—*- -—deed! for if it had not been for the barratry, and the loft had 
VA wfH° happened, he certainly would have been entitled to the benefit 
Was****. of his policy; and therefore his condition would be this} by 
means of the barratry of the mailer, which is one of the acci- 
dents he infures againft, he would lofe his goods, and the benefit 
.pf his policy likewife. 

But adly, this injury was received during the a£l of barratry. 
The matter went to Cuern/ey in order to take‘contraband goods 
aboard his veflel, and frnuggle them to J£/:gL/id. At the time 
the lofs happened lie was bringing the fuiuggled goods to 
land, but he had not then completed his purpufc; and was at 
that time purfuing his barrutical defign. 

For all or fome of thefo reafons the plaintiffs would be entitled 
to the judgment of the court, even it' the cafe had come on in 
- a very different flvjpe from what it now does. 

But here the queftiora is, 
Whether the defendant is entitled through the favour and inttr- 
pofition of the court to a new trial, which the court will not 
grant, unlefs it be clear that the verdict is againft. law. If it 
be doubtful, the cafe ought not to undergo further litigation : 
for it has already been tried by a fpecial jury of merchants, 
among whom was a very confiderable underwriter. They who 
are converfant with bufiuefs of this kind, have entertained no 
doubts } and the verdi£l given was with the entire approbation 
of the judge who tried the caufe : therefore a new trial cannot 
be granted without reprobating the verdict that has already been 
given. 

Mr. Alleyae, for the defendant argued, that barratry was, 

ill. Where an injury is committed by the mailer and man¬ 
ners, which caufes a confifcation. 

adly. Where a dire til injury is done to the owners, with a 
dire£l intention to commit that injury. 

Though in the prefent cafe a fmall quantity of brandy was 
found on board the veffel, which was confifcable, yet this cargo 
was found not to be fo. 

Barratry means mal-praflice, or deceit, with refpe£l to fhips 
or goods, 8 avary Diffiotmaire de Commerce, tit. Barratry. Motley, 
tt B. 13. confiders barratry as a mal-pra&ice againd the cargo. 
Poftlethwaite Din. Trade and Commerce , 214. «* Barratry is 

’* where the mailer of a ftip, or mariners, cheat the owners or 

** infurcr-s 
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« ir.farets, whether by running away with the ft?p, finking fieri 
** deferring her, or embezzling the cargo." The ad of* the 
mailer is not infured again It, uuL-fs barratry is mentioned : and V ^^ r ° 
the underwriter is not liable, unlefs the ad of the mailer does Wasaaimn 
amount to barratry. 

By the Ord. of Rotterd. 43. 52. it is provided, ««that owners 
« (hall not infure againflE the barratry of mailers of their own ap- 
** pointment, but may againll bis negled." All the ordinances 
cited for the plaintiffs ate open to this obfervation, that they' 
arc pofitivi juris. 

If the dodrine laid down on rhe other fide were to hold* 
every neglcft of the mafter would amount to barratry. 

In the cafe of 'Jcrbnjsn verfus Prsudfact , at the fittings in 
J.ondon, it was holden,'that a (hip Haying in th e Weft Indies 
till the hurricanes cunt on, did not amount to barratry. 

J.crd Mansfii-I.i>. That was holden to bea deviation. 

Mr. Alieyie. Every deviation is not barratry. In Stamina 
vc*ifus /■'*•„re//, the chief jultiec did not fay what was barratry : 
in Ellon vori’us JhrrJ-n, Sira. 1264, the crew oppoltd the cap¬ 
tain, and forced him to go contrary to orders; and yet that was 
holden not to be barratry ; but it was adjudged to be one of the 
accidents in fared againlt, and lb the infurers were liable. There, 
fore a confeque11ti.1l injury is not within the meaning of bar¬ 
ratry, but it mull be diredt and defigned. 

In this cafe Darwin was not the owner, neither did he appoint 
the mailer. 

Laftly, it cannot be contended that this was done with 
a view to defraud the owners, becaufc his intention was only to 
get a little money liimlclf, without injuring them. 

In reply, Mr. Bullcr infilled, that the voyage infured was to¬ 
tally at an end, and it was impofiible, after that, ever to get into 
what could be called the courib of this voyage from London to 
Seville \ for that having been deferted, the policy was forfeited 
or difeharg^d, and could never be brought into force again. 

Though the fliip and cargo in this cafe were not feized as for¬ 
feited, yet they were all liable to be forfeited, by having fmuggled 
goods aboard : therefore the a£l done was equally unlawful; and 
would in law as much conftitute barratry as if the goods had 
actually been feized, 

■With refpe£l to the feveral definitions given of barratry 
in the books cited for the defendant, though they might pro¬ 
perly comprehend fome fpccits of barratry, yet they did not 

k 4 import 
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1774. import to be a general definition of it, and to comprehend all 
* 1 ' “ cafes. Po/lUthwaite 1 vol. 136. is more general in his defcrip- 

yA v*rjj*° tionof it, and more applicable to the prefent cafe j and the 
propriety of his definition has not been denied. 

Though it may be true that the a& of the mafter is not 
infured againil unlefs barratry is mentioned in the policy 1 
yet the reverie is equally true: namely, where barratry w 
mentioned, the aft of the mafter, though done by him 
only, and without the concurrence of the crew, is infured 
againft. And though by the Ords. of Rotterdam, an owner 
cannot infuse againft the barratry of a mafter of his own chufing, 
yet the law of Ragland clearly is different: and notwithftanding 
the mafter is appointed by the owner, there is not a policy 
which amongft other perils does not guard againft the barratry 
of the mafter. 

It is true that all the ordinances cited are po/itivi Juris : and 
therefore if the law here is fettled contrary to them, they cannot 
prevail; but if not, the law of foreign countries in mercantile 
tranfa&ions, has always been attended to in courts of Juflice in 
England, and will afford a reafonable ground to decide in doubt¬ 
ful cafes. 

As to Darv/in** not being the owner, it has already been 
Hated how far he appears to have been fo j and in fa& he 
did appoint the mafter for this voyage. And though the 
captain’s principal view in this cafe might £>e to put money 
in his own pocket, yet that does not at all leffen the offence 
which he has been guilty of, or alter the fraud which he 
has pra&ifed againft the owners. By going to Currnfey he 
has defrauded them, and unlefs that does amount to barra¬ 
try, he has deprived them of all benefit of their infurances. 
In the cafe of failing out of port without paying duties, the 
ciptain did not mean to ileal the goods \ he intended only to 
have put that money in his own pocket; and if he had not been 
dete&ed would (till have carried and delivered the goods in the 
deftined voyage. 

Here the a£k done was for the captain's private benefit, with¬ 
out the knowledge of the infured •, on the contrary it was to 
their prejudice, it endangered the lofs of their goods, deftroyed 
the policy unlefs it amounted to a forfeiture of it; and was un» 
Igpvful in itfelf,for which reafon it amounted to barratry. 


Lord 
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Lord MaitinSL&t *&cr ftating the cafe at large, delivered Ida 2774# 
opinion as follows: " — 

The ground of the motion for a new trial in this cafe is, that 
under the circumftances of the cafe as they were given in evi- 
dence to the jury, the carrying the (hip to Guernfeyvn.% 
merely a deviation but not barratry t and much more it reft wan 
laid at the trial, than in either of the arguments, upon this par¬ 
ticular fad; namely, that the deviation being with the knowledge 
of Willes the owner (though not owner prehic vice ) of the 
fhip, it could never be barratry: the jury therefore were prefled 
to fay whether it was with the cOnfent of Willes or not} and 
they faid it was. To be fure nothing is fo clear, as that if 
the owner of a fhip infures and brings an adion on the policy, 
he can never fet up aa a crime a thing done by his own di- 
redion or content. It was, therefore, a material fad to proceed 
upon, if I FiUes had had any thing to do in the cafe j but he 
had not. 

It appeared to me that the nature of barratry had not been 
judicially confidered, or defined in England with accuracy. In 
all mercantile tranfadions the great objed fhould be certainty : 
and therefore, it is of more confequence that a rule Ihould be 
certain, than whether the rule iseftablUhedone way or the other. 

Eecaufe fpeculators in trade then know what ground to go upon. 

But it is not eafy to colled with certainty from a general verdid, 
or from notes taken at nift prius , what was the true ground of 
decillon. Therefore in this as in all doubtful cafes, I wifhed 
a cafe to be made for the opinion of the court. 

It appeared on the former argument and now, that there are 
but three common law cafes relative to barratry. The firik is 
Knight and Cambridge, Strange 581. where the negled of the 
captain in not doing his duty, was adjudged barratryj for it was 
his duty to pay the port duties before the (hip went out of 
port i and he being guilty of negled in not difeharging them, 
it was adjudged to amount to barratry. 

The next is the cafe of Stamma verfus Brown ; 2 Str. 1173, 
where the opinion of the chief juftice in his diredionto the jury 
is very ftrong to the prefent cafe : the (hip being chartered, and 
having taken goods on board for a voyage direded to MarJHlleti 
had palled by M. arftitles t and therefore went out of the voyage. 

The chief juftice in his diredion told the jury, that this being 
againft the expreft agreement to go firft to Marjhiltes, feemed 
not to be a fimplc deviation only, but a formed defiga to de¬ 
ceive 
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> 774 * ceive ths contractor. The jury ttayedoutfome time, and an 

- . . their return alked the chief juftice, whether, if the matter wa* 

V ^° to have no benefit to himfelfby patting by Afarfeilles , and went 
Wjwtuta. only to the other places for the benefit of the owners, it would be 
barratry ? The chief juttice anfwered it would not. Whereupon 
the-jury found a verdict for the defendant. Upon a motion for 
. a new trial it was refufed, becaufe it appeared to the court that 
notice had been given to the agent of the plaintiff, that the 
voyage was to be altered, and that he was at liberty to take his 
goods out of the (hip, if he difapproved of fuch alteration j and 
to make it barratry, there mutt be fomething of a criminal 
nature as well as a breach of contra£l. 

The lafl common law cafe is, Elton verfus Btogden, 2 Str . 
1264. in that cafe neither the terms of the firft or fecund 
policy are ttated, and yet they muil have been fpeciai. The 
only queilion fetans to have been, whether the capture of a 
fecond prize juflified the fccond return of the Hi ip to Br'ylol. 
The court held it did : if fo, there could be no barratry ; be- 
caufe the captain and mariners acted to the bell of their judg¬ 
ment, for the benefit of the owners. Whatever cxcufcd the 
deviation, proved that the deviation could not be barratry. The 
circumfUnces which induced the court to be of that opinion 
are not Rated. 

But thefe cafes do not afford any precife definition of what 
barratry is * therefore 1 wifhed the caufe to Hand uver to be 
argued by one counfcl on a fide. I have in the mean time 
coufidered of it, and confulted with men convcrfant iu mer¬ 
cantile ail airs, and 1 am now very clear. 

The fitfl thing to be coufidered is, what is meant by barratry 
of the mailer. I take the word to have been originally intro¬ 
duced by the Italians , who were the hr it great traders of the 
modern world. In the Italian Dinionary the word “ Barratrare ’* 
means to cheat t and whatfoever is by the matter a cheat, a fraud, 
a cozening, or a trick, is barratry in him : nothing can be fo 
general. Here the underwriter has infured againft all barratry 
pf the matter, and we are not now in a cafe of the owner or 
freighter being privy to it ; if we were, nothing is fo clear as 
that no man can complain of an a£t dune, to which he liim- 
felf is a party. 

In the preff nt cafe all relative to Wilks may be laid out of. it. 
He is originally the owner, but not the infured here. Darwin 
was the freighter of the (hip, and the goods that were on board 

were 
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were his: if any fraud is committed on -the owner, it is com- .2774! 
mitted on Darwin* The queilion. then is, What is the ground —— 
of complaint againft the mailer ? He had agreed to go on a 
Voyage from London to Seville j Darwin trufts he will fet out 
immediately % inltead of which the maftcr goes on an iniquitous 
fcheme, totally ditlinft from the purpofe of the voyage to 
Seville: that is a cheat, and a fraud on Darwin 9 who thought 
he would fet out dtre&ly i and. whether the lofs happened in 
the a£l of barratry, that is, during the fraudulent voyage or 
after 9 is immaterial; bccaufe the voyage is equally altered, even 
though there is no other iniquitous intent. But in the prefent 
cafe, there is a great deal of reafon to fay, that the lofs fuftained 
was in coufequence of the alteration of the voyage. 'Hie mo¬ 
ment the (hip was carried from its right courfe, it was bar¬ 
ratry ; and here the lofs was immediately upon it. Suppofe 
the (hip had been loll oftcrivards> what would have been the 
cafe of the infured, if not fccured again It the barratry of the 
mailer ? lie would have loll his infurance, by the fraud of the 
mailer ; for it was clearly a deviation ; and the infured cannot 
come on the underwriters for n lofs, in confequcnce of a devia¬ 
tion. Therefore I am clearly of opinion, this frnuggling voyage 
was barratry in the maftcr. 

Aston, J ullice.—I wonder that there (hould remain a doubt at 
this time of day, what is meant by barratry in the mailer. In 
different ordinances different terms are ufed, but they all h^ve 
the fame meaning. In one of the ordinances of Stockholm it is 
called “ Knavery of the mailers or mariners,” and the fa£ts Bated 
in the prefent cafe clearly fall within dipt defeription. Where 
it is a deviation with the confent of the owner of the veflel, and 
the mailer is not acting for his own private intcrcll, in fuch cafe 
it is nothing but a deviation with the confent of the owner, and 
the underwriter is excufed. In the prefent cafe the huik of the 
ftiip belonged to 11'tiles 9 but he had nothing to do with it, having 
chartered it to Darwin ,• the jury, therefore, did right to confider 
Darwin as owner pro hue vice. Having confulered him in that 
light, the conduct of the mailer was clearly barratry. For he 
was asking for his own benclit, and without the confent, or 
privity, or any intended good to his owner. Nobody knows 
when the firll commencement of the injury happened \ but moll 
probably on the return of the Ihip to Dartmouth from Guernfey , 
where he had been for the purpofe of frnuggling. Therefore, I 
Sim clearly cf opinion that this change of the voyage for an ini¬ 
quitous purpofe was barratry; which is not confined to the run- 

flinjr 
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$774. ntng away with the Ibip, bet comprehend* every fpeciet of 

. . . fraud, knavery or criminal eonduft in the mafter by which the 

owners or freighter* are injured: 

W***tsa> Willis Juftioe concurred. The only doubt I had in thia cafe 
was, when the lefs accrued; and I think it may reafonably be 
{aid to have happened in confequence of the fmuggiing voyage : 
for if the (hip had proceeded on her firft intended courfc, {he 
wduld have efcaped the ftorm. Though this was a deviation, 
yet it is a juft and fair rebutter to fay, that it was barratry in the 
mafter, which is infured againft in the policy. I think the 
juftice of the cafe is on the (ide of the plaintiffs, and therefore 
that there ought not to be a new trial. 

Ash hurst Juftice. I continue of the fameopinion as I held 
at the trial: and I think the plaintiffs have a right to recover on 
either count in the declaration. Fir/l, For the lofs at fea. For 
it does not lie in the mouth of the infurer to ohjeft ou the ground 
of its being a deviation, and fo prevent the plaintiffs from reco¬ 
vering on that count: becaufe the aft of the mafter is a frau¬ 
dulent aft ; and if the lofs is consequential upon fuch fraudulent 
aft, it is barratry againft which the party is infured: and there¬ 
fore the infurers ihall not objeft upon a faft which is itfclf a 
forfeiture of the policy. 

Stctndly % I think, for the reafons already alleged by my Lord 
Chief Juftice, and my Brethren, that it may fairly be faid, the 
lofs accrued in confequence of the barratry of the mafter. 
Therefore I concur that the rule (hould be difcharged. 

Mr* Juftice Willtt agreed with Mr. Juftice AJhburJl that the 
plaintiffs were entitled to recover on either count. 

Rule for a new trial discharged. 


SsrurJay 

M*. 12th. 


Kenyon and others verfus Levi Solomon. 


Om who A Motion had been made to difeharge the defendant out of 
wua cuftody, as having been arrefted in coming to furrender 

cuncfram himfelf as a bankrupt. The motion was grounded upon the 
within tent ftatute 5 Geo. 2. c. 30. ft 8 . 5. which enafts "that a bankrupt 
to furren- . ... 

der himfelf on the ftrtj-peand day « but hearing hit time was enlarged, refolved not to furrender 
tiU the tnlarttd day. In the mean time he was arrefted j and tlie court held he Ihouid nor Ke 
difeharged. For, till aQuai furrender, the ftatuce 5 Ct». a. e. 30. meant to proteO a bankrupt 

« ly during fuch time as it might be reafonable and convenient for him to come in and fubmit him. 
f to the conuniflion. 


I 


« (hall 
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“ (hall be free frqm arrefts, in coming to furrender, and from a&ual 1774* 
« furrender for the forty-two day#, or fuch further,time u (hail 
« be allowed for finifhing hi* examination.** - 


The cafe at it appeared upon the defendant*# own affidavit wit 8#tw<ip| 
at follow# 1 that he came from Holland to England within the 
4a days, with intent to furrender himfelf upon the 43d day s 
but finding that hi# time for furrendering himfelf had been cn- 
larged to a further day, he then laid afide hi# defign of furren¬ 
dering himfelf upon the 43d day, and did not mean to furrender 
himfelf till the enlarged day. In the intermediate time, he waa 
arretted by one of hi# creditors. The queftion was. Whether 
he was privileged by this ftatute, as (l a bankrupt coming to 
** furrender himfelf ? * 

Upon (hewing caufe this day, Mr. Dunning argued that he 
was: Mr. Wallace and Mr. Lucas that he was not. 

Lord Mansfield. —Nothing can be plainer than this cafe. 

The ad allows a bankrupt 42 days to furrender in § but the fooner 
he furrender# the better for the creditors. Therefore, to induce 
bankrupts to furrrender, a privilege is held out to them by Jlat. 

5 Geo. 2. c. 30. namely, «* that in coming to furrender, they 
“ (hall be free from arreft, and alfo after adual furrender for the 
M fpace of 42 days, or fuch further time as (hall be allowed for 
** finifhing their laft examination.** But this is. a particular pri¬ 
vilege to enable them to furrender; and till adual furrender 
confined to the ad of their going with that view ; not a general 
privilege during the whole time, which the ad of Parliament 
allows them to furrender in. Neverthelcfs, if a bankrupt be 
abroad as this man was, and upon his return with an intention 
to furrender, is arreftcd on his landing, or within a day or two 
after his arrival, before he can conveniently make his furrender, 
it would be too rigorous a conftrudion of the ftatute to fay, he 
(hall not have a reafonable time in which to execute fuch inten¬ 
tion ; becaufe in fad he is on his way to furrender. But here 
the bankrupt, inftead of furrendering on his arrival, fwears he 
had no intention of doing fo till the laft moment of the time 
allowed him for finifhing his laft^amination. There is no pre¬ 
tence, therefore, for faying he is within the privilege of being free 
from arreft# in coming to furrender $ which muft be confined, 
like the cafe of witnefie# arreftcd in attending the cqurt, to a 
reafonable time eundi et redeundi 1 and beyond that the privilege 
does not extend. 


Aston 
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1774^ A iron, Joftice.—There is no ground or pretence for the de* 

"■ fondant being difcharged. iuftead of furrendering himfeif in.a 

Jtrfia reafonable time after his arrival, he wilfully delays to furrender 
So&oMSM. himfeif: and the meaning of the legiilature was not to protect 
bankrupts^ who withhold themfelves from their creditors during 
the wholeJength of time allowed for their furrender j but thofe 
only -who are a£tive in fubmitting themfelves to the feveral 
ftatutes concerning bankrupts as foon as conveniently may be. 
Therefore I am clearly of opinion the defendant is not entitled to 
his difeharge. Mr. Jufticc Wilks and Mr.Juflice djlshurjl con¬ 
curred. 

Per. Cur . Rule difcharged. 


Mfonday, 
JVtv. 14th. 

Lord Mans¬ 
field abfent. 


KuNCOMAR ver/us BuRDETT. 

jjyj R. Wilks moved that proceedings might be (laid til! fccu- 
rity (hould be given to the defendant for Iris cods, in 
cafe of the plaintiff’s failing of fuccefs ; as the plaiutiiV’s refi- 
dence was in the Eajl Indus , at Calcutta in Bengal. 

Aston, Juftice.—-It is every day rciufed. I have many notes of 
its being fo. 

T-ke nothing by the motion. 


TutfJey, Doe cr dim. Pate ver/us Davy. 

2V«w. ijth. 

O- I N . ejeclment brought for the recovery of certain premifes ia 

by will rtc-° the manor of Hamfijhad in the county of JUiddkf’x ; the 
jury found a verdict for the plaiiuill, fubject to the opinion of 
eftate of the court upon the following cafe. 

orquiiuty That William l)ai<y by Ins will dated the 2d of cl veil 1767, 
f w!p after duly attefted by three witnefles, after feveral legacies bequeathed 
worth pur- to particular perfons, made the following refiduary devife, “ And 
AaWUnd*"^” ** 88 to rr fl r *f‘due of my edate, of what nature, kind 

and fuircn- « and quality foever, I give, devife and bequeath the fame unto 
«* to fuc'h ** my faid brother William Pulp, his heirs, executors and aclmi- 
“/W/hy 1 ** ** niflrators, according to the nature of the rcfpe£livc eftates.'* 
“his la ft On the 16th of May 1768, the*tcftator purchafed a cttjlomary 
“ clarerii* mefTuage fituate in Hamfjlead , to which he was admitted in fee ; 
“ mit, and ant j afterwards furrendered it as follows: “ To fuch ufes, intents, 

** appoint.” 

He afterward* makes a eodicil, and thereby ratifies and confirms all and cve<y the gifts, devife* and 
bequtft* to bis faid will, except what he liad altered by tiie codicil; and deli res the codicil may be 
annexed to, and taken as part of his will to ail intent* and purpofes—This amounts to a rttub- 
licado* of hi* will fo as to make the after purchafed copyhold land# pafs by the refiduary devife. 

« and 
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** and purpofes as he the faid William Davy JhaH by hit laftwill j yy^i. 

« and teftament in writing thereof direft, limit, and appoint.** 

On the 8th of May x 7(^9 the teftator purchafed and was admitted 
to another piece of land, and furrendered it in the fame manner. Daw* 
On the 18th of Nov. 1769, he made a codicil duly attefted by 
three witnefles; by which reciting, that he had by hi?will devifed 
all his fee-farm rents in manner there mentioned, he devifed the 
fame to Catharine Davy , widow of his brother John Davy, and 
her alfign9, during her natural life, together with his houfe* 
furniture, coach, idc. and then proceeds as follows;, ** / do 
“ hereby ratify and confirm all and every the gifts y devifes , and bequfls 
“ contained in my faid willy except what 1 have hereby altered ,* and 
“ Ido defie that this prefent writing may be annexed to and accepted 
“ and taken as a codicil to my will to ALL intents AND PUR- 
** poses.” At the date of the will the teftator had no copyhold 
lands ; but at the date of the codicil he had the copyhold lands 
before mentioned. The queflion was. Whether the copyhold 
lands palled to the plaintiff by the will ? 

Mr. Lee for the plaintiff.—The copyhold lands do pafs. 

Firfy If they had been purchafed antecedent to the date of the 
will, the rofiduary devife, though filent as to copyhold lands, 
would have included them : for it has been decided, that copy- 
hold lands pafs by a devife of all the teftator’s real eftate, 

Acherley v. Vernon, 9 Mod. 75. The only queflion then is. Whe¬ 
ther the execution of the codicil, fubfequent to the purchafe 
and furrender of the copyhold eftates, amounts to fuch a repub-- 
lication of the will, as to pafs them ? It clearly does ; becaufe 
no precife form of words is neceflary; bur any which denote 
the continuance of the teftator’s n>i.;d, arc fuflicient. Here the 
codicil has an exprefs reference to the will, and in terms ratifies 
and confirms every gift in it. 

In Heylin v. Hey/in * argued in this court laft term, it was * ante, 130. 
adjudged, that the circumftancc of a reftator’s expunging a legacy, 
coupled with an intermediate purehafe and furrender of copyhold 
lands to the ufes of his will, amounted to a republication fo as 
to pafs fuch newly purchafed copyhold lands. In Potter v. 

Pottery 1 Fez. 438. the teftator by a fecond codicil, on a feparate 
piece of paper, and without date, revoked fo much of his will 
as fhould be found to be inconfiftent with fuch codicil, and con¬ 
firmed the reft. In was held by Sir J. Strange Mafter of the 
Rolls, that this latter codicil was a republication, fo as to pafs 
lands only contracted for at the date of the teftator’s will under 

the 
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V774. the general words contained in the will, even if they had not 

■ .— pafled before; which, however, his Honour inclined to think 

they had. 

Daw. Here the teftator direds the codicil to be annexed to his will * 
clearly, therefore, it is a republication} and confequently the 
afterpurchafed copyhold lands pafs under the general refiduary 
devife. 

Mr. Mansfield for the defendant. The copyhold lands defcend 
to the heir at law. At the date of the will the teftator had no 
copyhold eftate: clearly therefore he had no intention to pafs 
any copyhold eftate to the devifec. He afterwards piirchafes the 
copyholds in queftion, and furrendcrs them “ to foch ufes as 
m he Jhall declare by his laft will;** not to the ufes ** declared 
«« or to be declared by his laft will,** as was the cafe of Heylin 
v. Heylin ; and the ground upon which that cafe was decided ; 
namely, that it was a republication by reference to ufes already 
■ declared by a will then exifting. He then makes a codicil, 
whereby he ratifies and confirms every gift in his will, except 
what he had particularly altered by it. This is a ratification 
only of what he had before cxprcfsly given by his will, and 
nothing elfe. But the will contains no gift or devife of any 
copyhold lands, nor does the codicil refer to any. ‘ On the con¬ 
trary, it is clear that the only obje£l the teftator had, in adding 
the codicil, was, to make the particular alteration there men¬ 
tioned ; confequently the copyhold lands are undifpofed of, and 
the heir at law is entitled to them by defcent. 

Mr. Lee was going to reply : But Lord Mansfield alked him, 
if he had feen the cafe of Acherley v. Vernon , as reported in 
Comyn 383. where the teftator by a codicil, reciting, that he 
had made his faid will, adds “ I hereby ratify and confirm my 
** faid will, except in the alterations aftermentioned ;** and 
Lord Chancellor Macclesfield decreed, that the will was confirm¬ 
ed by the codicil; that the teftator figning and publilhing his 
codicil in the prefence of three witnefles was a republication of 
his will, and both together made but one will; and by the faid 
will and codicil his fee-farm rents, and afiart rents purchafed 
after the will did well pafs. Lord Mansfield faid this cafe was 
decilive of the queftkm. 

Afion Juftice. It is an authority exa£Uy in point. Mr. Juftice 
Willes and Mr. Juftice AJbbarfi concurred. 

Per cur . Let the Pofiea be delivered to the plaintiff*. 

Mosttk 
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Mostyn ver/us Fabrioas. 

#"\N the 8th of June, in laft term, Mr. Juftice trouble atpe 
perfenally into court, to acknowledge his feil affixed to a 
bill of exceptions in this cafe; and errors having been affigned 
thereupon, they were now argued. 

Tins was ah a diion of trefpafs, brought in the Court of Com¬ 
mon Pleat by AnthoHy Fabrigas again(i John Mofiytt, for an afiauit 
and faffe impriforifnet&i in which the plaintiff declared, that 
the defendant on thejfrflof September , in the year 1771, with 
force and arms, (Sto made an affault upon' die laid Anthony, at 
Minorca, (to wit) at London aforefaid, in the parifli of St. 
Mary le Bow, in the ward of Cheap, and beat, wounded, and 
ill-treated him, and then and there imprifoned him, and kept 
and detained him in prifon there for a long time, (to wit) 
for the fpate of ten months , without any realbnable or probable 
caufe, contrary to the laws and cuftoms of this realm, and 
againlt the will of the fa id Anthony, and compelled him to 
depart from Minorca aforefaid, where he was then dwelling 
and refulent, and carried, .and caufed to be carried, the faid 
Anthony from Minorca ;:forefuid, to Carthagena, in the do¬ 
minions. of the King of Spain, Stc. to the plaintiff’s damage of 
10,000/. 

The defendant pleaded ift. Nor guilty} upon which iffuc 
was joined, adly. A fpecial junification, that the defendant 
at the time, &c. and long before, was governor of the faid 
ifland of Minorca, and during all that time was invefted with, 
and did ekercifeali the powen, privileges, and authorities, civil 
and military, belonging to the government of the faid ifland of 
Minorca , in parts beyond the feas} and the faid Anthony, 
before the faid time when, lie. (to wit) on the faid firjl of Sep¬ 
tember, in theisytar aforefaid, at the ifland of Minorca aforefaid. 
Was guilty of a riot, ami was endeavouring to raife a mutiny 
among the inhabitants of*the faid ifland, in breach of the peace: 
whereupon the faid John fo being governor of the faid ifland of 
Minorca as aforefaid, at the faid time, when, &c. in order to 
preferve the peace and government of the faid ifland, was obliged 
to, and did then and there order the faid Anthony to be banifhed 
from the faid ifland of Minorca ; and iattfder to baniffi the faid 
Anthony, did then and there gently lay hands upon the faid 
A nthony, and did then there feizc and arreft him, and did 
Vol. I. M keep 


>774* 

Tutfdmf, 
Nm. x+Xh. 

Trefoaft 
and falfeim. 
ptifonmmt 
lies in Eng¬ 
land by a 
native 
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againlt a 
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fnah injury 
committed 1 
by him in 
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■ f774- keep and detain the faid Anthony, before he could be banilhed 

VtoiTYii * rom *^ C *fl* n< *» ®° r 8 &&** fp ace of time, (to wit) for the 

' Dtrfiu ' (pace of Gx days, then nest following; and afterwards, to wit, 

FA»Kte««. OQ ^ ^|j gf September, in -theyear aforefeid, at Minorca afore* 
find, did Carry, and caufe to be carried, Ibe faid Anthony, on 
board, a Certain veflel, from the ifland of Minorca aforefaid, to 
Carthagina aforefaid, as it was lawful for him to do,‘for the. 
caufe aforefaid; which are the fame making the faid affault 
Upon the faid Anthony, in the Aril countfof the faid declaration 
mentioned, and beating, and ill-treating him, and imprifoning 
him, and keeping and detaining him in prifon for the faid fpacc 
of time, in the faid firft count of the faid declaration mentioned, 
and compelling the faid Anthony to depart from Minorca afore¬ 
faid, and carrying and caufing to be carried the faid Anthony from 
Minorca to Carthagena, in the dominions of the King of Spain , 
whereof the faid Anthony has above complained againft him, 
and this he is ready to verify; wherefore he prays judgment, 
tff. without this, that the faid John was guilty of the faid 
trefpafs, afljult, and iniprifonment, at the parifli of Sr. Mnry le 
Bow, in the ward of Cheap , or cite* here, out of the faid ifland * 
of Minorca aforefaid. Replication dt injuria fud pteprid abj'q. tali 
caufa. At the trial the jury gave a verdidt for the plaintiff, upon 
both iffue8, with 3000 /. damages, and 90 1. cofts. 

The fubftance of the evidence, as Hated by the bill of excep¬ 
tions, was as follows: On behalf of the plaintiff, that the de¬ 
fendant, at the ifland of Mitiorci on the 17th of September 
1771, feized the plaintiff, and, without any trial, imprifoned 
him for the fpace of fix days againft his wili, and baniihed him 
for the fpace of twelve months from the faid ifland of Minorca 
to Corthagena in Spain. On behalf of the defendant \ that the 
plaintiff was a native of Minorca , and at the time of feiaing, 
imprifoning, and banifhing him as aforefaid, was an inhabitant 
of and refiding in the Arraval of St. Phillip’s, in the laid ifland -, 
that Minorca was ceded to the Crown of Great Britain , by the 
treaty of Utrecht, in the year 17.13. That the Minprqtiim are 
iu general governed by the Spanijh laws, but when it ferves 
their purpofe plead the Engli/k laws; that there ar^ certain 
magiftrates, called the chief jnfik* criminal , and thf chief 
jtjlice civil, in the faid ifland i that the faid ifland is divided 
into four diflri&s, exclufive of the Arraval of St. Phillip'%\ which 
the witnels always underftood to be feparate and diftiaft from 

foe 
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the others* and under the immediate order of the governor} fo IJJ 4 * 
that no magiftrate of Mahan could go there to exercife any ■ •" 8 

function* • without leave firft had from the governor: that die **£?/£* 
Arraval of St. Phillip *s is furrounded by a line wall on one fide, taoetoAH 
'•nd on'the other by the fea, pad is called the Royalty, where 
the governor has greater power than any where elfe in the ifiaadfr 
and where the judges cannot interfere but -by the governor** 
content} that nothing can be executed in the Arraval but by the 
gtvemor*s leave , and the judges have applied to- him the wit- 
nefs, for the governor** leave to execute procefs there. That 
for the trial of murder and other great offences committed with¬ 
in the f<tid Arraval , upon application to the governor* he gene¬ 
rally appoints the ajftffeur criminal of Mahon , and for Jcffer 
offences, the mujlaftaph and that the faid John Mojlyn, at 
the time of the feizing, imprifoning, and baniftring the faid 
Anthony, was the governor of the faid ifland of Minorca , by ' 
virtue of certain letters patent of his prefent Majefty. Being fo 
governor of the faid ifland, he caufed the faid Anthony to .be 
feized, imprifoned, and baniflied, as aforefaid, without any 
reafonable or probable caufe, or any otlier matter alleged in his 
plea, or any a£l tending thereto. 

This cafe was argued this term, by Mr. Stiller, for the plaintiff 
in error, and Mr. Peciham, for the defendant. Afterwards, in 
Hilary Term 1775, by Mr. Serjeant Walker, for the plaintiff, 
and Mr. Serjeant Glynn, for the defendant. 

For the plaintiff in error. There are two queftions, I ft, Whe¬ 
ther in any cafe an adiion can be maintained in this country for an 
imprifonment committed at Minorca , upon a native of that place? 

2dly. Suppofing an a&ion will lie againft any other perfon, 

Whether it can be maintained againft the governor, a&ing as 
fuch, in the peculiar di.'lridt of the Arraval of St. Phillip’s ? 

In the difeuflion of both thefe queftions, the conftitution of 
the ifland of Minorca , and of the Arraval of St. Phillip *s, are 
outer id. Upon the record it appears, that by the treaty of 
Utrecht, the inhabitants had their own property and laws pre¬ 
ferred to them. The record further ftates, that the Arraval of 
St. Philliy? s, where, the prefent caufe of a&ion arofe, is fubjeB to 
the immediate controul and order of the governor only, and that 
no judge of the ifland can execute any funftion there, without 
the particular leave of the governor* for that putpofe. ift. If 
that bp fo, and the Leu Leei differs from the law <pf this cono¬ 
id a try 
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if 74. tr T i the X*k Loci muft decide, and not die lav of this country. 
.— ». .* ■ ■■ - The cftfeof Robinfrn verfus Bland, z Bur . 1078. does not inter-* 
fete with this portion } for the do&rine laid down in that cafe is, 
!*#**«**• that where a tranfa&ion is entered intQ between Britijb fubje&s, 
with a view to th^ law of England, the law of the plate can 
never be the rule which is to govern. But where an aft is 
done, as in this cafe, which by the law of England wonld be a 
crime, but in the country where it is committed, is no crime 
at all, the Lex Loci cannot be the rule. It was fo held by Lord 
Q. J. Pratt, in the cafe of Pons verfus JoLnfon, and in a like 
cafe of Ballijkr verfus Johnfon, fittings after Trinity term 1765. 

2d. In criminal cafes, an offence committed in foreign parts, 
cannot, except by particular ftatutes, be tried in this country. 
I ft. Vtzey, 246. The Enjl India Canpany verfus Campbell. If 
crimes committed abroad cannot be tried here, much kfs ought 
civil injuries, becaufc the latter depend upon the police and 
conditution of the country where they occur, and the fame 
conduct may be actionable in one country, which is jufiifiable 
in another. But in crimes, as murder, perjury, and many 
other offences, the laws of molt countries take for their bafis 
the law of Cod, and the law of nature and therefore, though 
the trial be in a different country from that in which the offence 
was committed, there is a greater probability of diftributing 
equal juftice in tiich cafes than in civil actions. In Keilwey, 
202. it was held that the Court of Chancery cannot entertain a 
fuit for dower in the Jjlc cf Man, though it is part of the 
territorial dominions of the crown of England. 3d. The cafes 
where the courts of WejhninJler have taken cognizance of tranf- 
a£tions artfing abroad, feem to be wholly on contracts, where 
the laws of the foreign country have agreed with the laws of 
England, and between Engltjh fubjcdlj; and even there it is 
done by a legal fidlion; namely, by fuppofing under a videlicet, 
that ‘the caufe of action did arife within this country, and that 
Ac place abroad, lay either in l.ondon or in IJlington. But 
whereat appears upon the face of the record, that the caufe 
Of a£tion did arife in foreign parts, there it has been held that 
tffe court has no jurifdiftion. 2 Luliv. 946. A {fault and falfe 
inoprifonment of the plaintiff, at Port St. George, in the Eajb 
India, in parts beyond the Teas *, viz. at London, in the pariflt 
of St. Maty It Bony, in the >ward of Cheap, It was rcfolved, by 
4 b* vliolc court, that the declaration was ill, becaafe the tref* 
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p&fs is fupftofed to be committed at Port St* George, Hi ports g^4. 
beyond the teas, videlicet, in London j frhtch is repugnant and " ■ 
abfurd: and it was faid, by the chief juftice, that if a bond 
bore date at Paris, in the kingdom of Pranpe , it is not triable 
here. In the prefent cafe, it does appear upon the record, 
that the offence complained of was committed in-parts beyond 
the fcas, and the defendant has concluded his plea with a tra- 
verfe, that he was not guilty in London , in the parifh of 5 /. 

Mary le Bow, or clfewhere, out of the ifland of Minorca. Be- . 

(ides, it Hands admitted by the plaintiff; becaufe if he had 
thought fit to hare denied it, he (hould have made a pew align¬ 
ment, or have taken iflue on the place. Therefdre as Juftice 
Doddcridge fays, in Latch 4. the court muft take notice, that 
the caufe of a£tion arofc out of their jurifdiftton.. 

Before rhe ftatute of Jeofails, even in cafes the molt tranfitory, 
if the caufe of action was laid in London, and there was a local 
j uftification, as at Oxford, the caufe muft have been tried at Ox¬ 
ford, and not in London. But the ftatute of Jeofails does not 
extend to Minorca : therefore this cafe (lands e/irirely upon the 
common law; by which the trial is bad, and the verdict void. 

The inconveniences of entertaining fuch an a£tion in this 
country are many, but none can attend the rejecting it. For it 
muft be determined by the law of this country, 1 or by the law of 
the place where the act was done. If by our law, it would be 
the higheft injuflicc, by making a man who has regulated his 
conduct by one law, amenable to another totally oppofite. If 
by the law of Minorca, how is it to be proved ? There is no 
legal mode of certifying it, iio procefs to compel the attendance 
of witndTes, nor means to make them anfwer. The confequcnce 
would be to encourage every difafiefted or mutinous foldier to 
bring a£tions againft his officer, and to put him upon his de¬ 
fence without the power of proving either the law or the facts 
of his cafe. 

II. Point. If an aftion would lie againft any other perfon, 
yet it cannot be maintained againft the Governor of Minorca, 

»£ling as fuch, within the Arraval of St. Phillip’s. 

The Governor of Minorca, at lead within the elftr:£t of St, 

Phillip’s , is abfolute : both the civil and criminal jurifdi&fon 
Yeft in him as the fupreme power, and as fuch lie is accountable 
to none but God. But fuppofing he were not abfolute, in this 
tjafe, the ad complained of was done by him in a judicial ea- 

M 3 parity 
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1774. pacify aa criminal judge; for which no man is anfwerable* 
^ I Sail. 396. Groenvelt verfus Bumvell. a Mod, at8. Stow. Pari, 
cafes 24. Button verfus Nowell, are in point to this pofition ; 
fapasoaa. ^ more particularly the laft cafe; where in trefpafs, aflTault, 
and falfe imprifonment, the defendant juftified as Governor of 
Barbados, under an order of the council of Rate in . arbadoes , 
made by himfeif and the council) again ft the plaintiff (who 
was the deputy governor)) for-mal-adminiftration in his office ; 
and the Iioufe of Lords determined, that the a&ion would not 
lie "here. All the grounds and reafons urged in that cafe, and 
all the inconveniences pointed out againft that a£tion, hold 
ftrongly in the prefent. '1 his is an a&ion brought againft the 
defendant for what he did as judge; all the records and evidence 
which relate to the tranfi£lion are in Minorca , and cannot be 
brought here; the laws there are different from what they are 
in this country; and as it is faid in the conclufion of that ar¬ 
gument, government muft be very weak indeed, and the perfons 
intruded with it very uneafy, if they are fubjedt to bt charged 
with a£tfons here, for what they do in that chura&er in thofe 
countries. Therefore, unlefs that cafe can be materially dif- 
tinguiihcd from the prefent, it will be an authority, and the 
higheft authority that can be adduced, to fliew that this action 
cannot be maintained ; and that the plaintiff m error is entitled 
to the judgment of the court. 

Mr. Peckham, for the defendant in error, ift. The objeftion 
to the jurifdidiion is now too late; for wherever a party has 
pnee fubmitted to the jurifdiction of the court, he is for ever 
after precluded from making any obje&ion to it. Tear book 22, 
H. 6, fit, 7. Go. Lift. 127. b. T. Raym. 34. t Mod. 81. 2 Mod. 
373 2 Lord Raym. 884. 2 Vern. 483. 

Secondly, An aflion of trefpafs can be brought in England 
for an injury done abroad. It is a tranfitory action, and may be 
brought any where. Co. Lilt. 282. 12 Co. 114. Co. Lift. 
261. b. where Lord Coke fays, that an obligation made beyond 
feas, at Bourdeaux in France , may be fued here in England, in 
what place the plaintiff will. -Captain Parker brought an action 
of trefpafs and falfe imprifonment againft Lord Clive lor injuries 
received in India , and it was never doubted but that .he action 
did lie. And at this time there is an action depending between 
Gregory Cejimaul , an Armtnian merchant, and Governor Verelfi, 
in which the caufe of adtion arofe in Bengal . A bill was filed 
by the Governor in the Exchequer for an injunction, which was 

granted; 
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granted; but on appeal to the Houfe of Lordf, the injun£Hon X774. 

was difloived; therefore die fupreme court of judicature, by . ■ 

diflblving the injun&ion, acknowledged that an s&ion of tret- 

pafs could be maintained in England , though the caufe of a&ion FaSho**, 

arofe in India. 

Thirdly, There is no difabiiity in the plaintiff which incapa¬ 
citates him from, bringing this a&ion. Every perfon born within 
the ligeance of the King, though without the realm, is a natural 
born fubjedl, and as fuch, is entitled to fue in the King’s courts. 

Co. Lit. 129. The plaintiff, though born in a conquered 
country, is a fubjccV, and within the ligeance of the King. 

Z Burr. 858. 

In 1 Salk. 404. upoii a bill to foreclofe a mortgage in the 
iff and of Sarlc, the defendants pleaded to the jurifdi&ion, vim. 
that the iflaitd was governed by the laws of Normandy , and that 
the party ought to fue in the courts of the ifland, and appeal. 

But Lord Keeper Wright overruled the plea; “ otherwife there 
might be a failure of juitice if the chauceTy could not hold 
plea in fuch cafe, the party being here.” In this cafe both the 
parties are upon the fpot. In the cafe of Ramkiffin/eat v. ' Barker , 
upon a bill hied again 11 the reprefentatives of the Governor of 
Patna , for money due to him as his Banyan; the defendant 
pleaded, that the plaintiff was an alien born, and an alien infidel, 
and, therefore, could have no fuit here. But Lord Hardwkke 
fa id, “ as the plaintiff's was a mere perfooal demand, it was 
“ extremely clear that he might brfttg a bill in this court;” 
and he overruled the defendant’s plea without hearing one counfel 
on the other fide. 

The cafe of the Countefs of Derby, Keilwey , 202, docs not affe& 
the prefent quell ion } for that was a claim of dower, which is a 
/?r«r/a£lion, and cannot, as a tranfitory a&ion, be tried anywhere. 

The other cafes from Latch and Lutivyche, were cither local 
a&ions, or qucllions upon demurrer ; therefore not applicable 
to the cafe before the court; for a party may avail himfclf of 
many things upon a demurrer, which he cannot by a writ of 
error. The true dijlin&ion is between tnwfitsry and local a&ions ; 
the former of which may be tried any where j the latter cannot, 
and this is a tranfitory a&ion. But there is one cafe which more 
particularly points out the diftin&ion, which is the cafe of 
Mr. Skinner , referred to the twelve judges from the council 
board. In the year 1657, when trade was open to the Eaft Indies , 
he poflefled himfelf of a hopfe and warehoufe, which he filled 
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Iwith goods at Jamby, ard he purchafed of the King at Gum# 

■ Jamby .the iilands of Baretba. '/he agents of the /mftr 
Company ajfaultcd his perfon ,. feifed his warehoafe, carried away 
• iix goods t and took and pojfejfed themfelves of the JJiandt of 
Baretha. Upon this cafe it was propounded to the judges, by 
an order from the King in council, daied the 12 th Aprils 1 665, 
“ Whether Mr. Skinner could have a full relief in any ordinary 
* c court of law?” Their opinion was,** That his Majcfty’s ordi- 
** nary courts of juft ice at Wejlminjltr can give relief for taking 
** away and fpoiling his fliip, goods and papers, and afiauiting 
** and wounding his perfon, notwithdandiug the fame was done 
** beyond the feas. liut that as to the detaining ami pffejfmg of 
■** the houfe and ijlands in the cafe mentioned, be is not rclievable 
m in any ordinary court of juftice.” It is nianifeft from this 
cafe that the twelve judges held, that an action might be main¬ 
tained here for fpoiiing his goods, and.foiling his perfon, be- 
caufe an action of trcfpafs is a iratfiory a£lion ; but an aft ion 
could not be maintained for poflliiing the houfe and land, be- 
caufe it is a local a£tion. 

4th. point. It is contended that General Moflyn governs as 
all abfolute fovereigns do, and that Jlct pro rations voluntas is the 
only rule of his conduit. From whom does the Governor de¬ 
rive this defpotifm ? Not from the King, for the King has nofuch 
power, and, therefore, cannot delegate it to another. Many cafes 
have been cited and much argument has been adduced, to prove 
that a man is not refponfible in an adtion for what he has done as 
a judge} and the cafe of Dutton v. Howell has been much dwelt 
upon ; but that cafe has not the lead refemblance to the prefent. 
The ground of that decifion was, that Sir John Dutton was 
ailing with his council in a judicial capacity, in a matter of 
public accufation, and agreeable to the laws of Barbadoes t and 
only let the law take its courfe again ft a criminal. But Governor 
Afoftyn neither fat as a military or as civil judge; he heard no 
'accufation* he entered into no proof; lie did not even fee the 
prifoner ; but in direil oppofition to all laws, and in violation 
of the firft principles of juft ice, followed no rule but his own 
arbitrary will, and went out of his way to pcrfecute the innocent. 
If that be fo, he is refponfible for the injury he has done: and 
fo was the opinion of the court of C. B. as delivered by I.ord 
Chief Juftice De Grey on the motion for a new trial. If the 
jf j pfe rnor had fecured him, laid his Lordlhip, nay, if he had 
Pltij committed him, that he might have been, amenable to 

juftice { 
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ju ft tee 1 and if lie had immediately ordered a profecution upon 
any part of his condufl, it would have been another queftion j 
but the governor knew he could no more imprifon him for a 
twelvemonth (and the banifhment for a year is a continuation 
of the original imptifonment) than that he could inflift the tortare. 
Lord Bellamont 's cafe, 2 Salk. 62$. Pa/. 12 fV. 3. is a cafe in 
point to (hew that a governor abroad is rcfponfible here: and 
the Jlai. 12 IV. 3. parted the fame year for making governors 
abroad amenable here in criminal cafes, affords a ftrong inference 
that they were already anfwerable for civil injuries, or the legis¬ 
lature would at the fame time have provided again!! that mif« 
chief. But there is a late decifion not diflinguifhable from the 
cafe in queftion. Comyn "v. Sabine , governor of Gibraltar , 
Mich. 11 Geo. 2. The declaration ftated, that the plaintiff was 
a matter carpenter of the office of ordnance at Gibraltar , that 
governor Sabine tried him by a court martial tQ which he was 
not fubjeft, that he underwent a fcntencc of 500 lafhes; and 
that he was compelled to depart from Gibraltar , which he laid 
to his damage of io,ooo/. The defendant pleaded not guilty, 
and juftified under the fentence of the court martial. There 
was a verdict for the plaintiff, with 700 1 . damages. A writ of 
error was brought, but the judgment affirmed. 

With rcfpe£t to the Art-aval of St. Philip s being a peculiar 
diftrifr under the immediate authority of the governor alone, 
the opinion of Lord Chief Juflicc de Grey upon the motion for 
a new trial is a complete anfwer : “ One of the witneffes in the 
** caufe (faid his Lordfhip) reprefented to the jury, rliat in fome 
“ particular cafes, efpecially in criminal matters, the governor 
<* refidont upon the ifland does exercife a legiflative power. It 
u was grofs ignorance in that perfon to imagine fuch a thing} I 
** may fay it was impoffible, that a man who lived upon the 
** ifland in the ftation he had done, fhouid not know better, 
M than to think that the governor had a civil and criminal power 
** in him. The governor is the king’s fervant; his commiflion 
** is from him, and he is to execute the power he is iuvefted with 
** under that commiflion ; which is, to execute the laws of 
<* Minorca , under fuch regulations as the King fliall make in 
** council. It was a vain imagination in the witneffes to fay, 
that there were five terminos in the ifl md of Minorca; I have 
•* at various times, feen a multitude of authentic documents 
5* and papers relative to that ifland, and I do not believe that in 
55 any one of them, the idea of the Arraval of St. Phillip*t being 

*<a diftinft 


idjl 

'in- 


Moirr* 

<wrfia s 




170 MICHAELMAS TERM i5-GBe*G*m. |,Jt 

S77 4. u a diftin£% jurifdi&ion, wiftrtr darted. Mahan is one of the 
** four terminos, and St. Philip ’s and all the diftri& about it, 
“ »• comprehended within that termino; but to fuppofc that there 
Vaisioas. « i 8 a diftin& jurifdi&ion, feparate from the government of the 
** ifland, is ridiculous and abfurd.” Therefore, as the defendant 
by pleading in chief, and fubmitting his caufe to the decifion of an 
Englifh jury, is too late in his objection to the jurifdiction of the 
court \ as no difability incapacitates the plaintiff from feeking 
redrefs here; and as the aftion which is a tranfitory one is clearly 
maintainable in this country, though the caufe of action arofe 
abroad, the judgment ought to be affirmed. Should it be reverfed, 
I fear the public, with too much truth, will apply the lines of the 
Roman Satyrift on the drunken Marius to the preterit occaGon; 
and they will fay of governor Mojlyn , as was formerly faid of him. 
Hie eft damnatus inani jud'n io 1 

and to the Minor quins, if Mr. Fabrigas (hould be deprived of 
that fatisfa&ion in damages which the jury gave him. 

At tu viflrix provincial ploras. 

Lord Mansfield.— >Let it Hand for another argument. Ithas 
been extremely well argued on both tides. 

On Friday 27th January , 1775, it was very ably argued by 
Mr. Serjeant Glynn, for the plaintiff, and by Mr. Serjeant 
Walker for the defendant. 

Lord Mansfield.— This is an adlion brought by the plaintiff 
againft the defendant, for an affault and falfe imprifonment; and 
part of the complaint made being for baniffiing him from the 
Ifland of Minorca to Carthagena in Spain , it was neceffary for 
the plaintiff, in his declaration, to take notice of the real place 
where the caufe of a&ion arofe; therefore, he has dated it to be 
in Minorca i with a videlicet, at London , in the parifh of St. 
Mary le bow, in the ward of Cheap. Had it not been for that 
particular requiGte, he might have dated it to have been in the 
County of Middlefex. To this declaration the defendant put in 
two pleas. Firjl, “ not guilty •” fecondly, that he was governor 
of Minorca by.letters patent from the crown; that the plaintiff 
raifing a fedition and mutiny; and that in confequence of 
fuch fedition and mutiny, he did imprifon him, and fend him. 
out of the ifland j which as governor, being invefted with all 
the privileges, rights, idc. of governor, he* alleges he had a 
right to do. To this plea the plaintiff does not demur,mor does 
he deny that it would be a juhifleation in cafe it were true: but 
he denies the truth of the faff, and puts in iffue whether the 

/#* 
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Jia 8 of the plea is true. The plea avers that the aflault for 1774. 
which the aft ion was brought arofe in the illand of Minorca , out 
of the realm of England and no where elfe. To this the plain- 
tiff has made no new a Alignment, and therefore by his replica- F*»»icas» 
tion he admits the locality of the caufe of adion. 

Thus it flood on the pleadings. At the trial the plaintiff went 
into the evidence of his cafe, and the defendant into evidence of 
his t but on behalf of the defendant, evidence different from 
the fads alleged in this plea of juftification was given, to (hew 
that the Arraval of St. Phillips , where the injury complained of 
was done, was not within eitherof the four precinds, but is at 
diftrid of itfelf more immediately under the power of the 
governor; and that no judge of the illand can exercife jurifdidion 
there, without a fpecial appointment from him. Upon the fads 
of the cafe the judge left it to the jury, who found a verdid 
for the plaintiff, with 3,000/. damages. The defendant has 
tendered a bill of exceptions, upon which bill of exceptions the 
caufe comes before us : and the great difficulty I have had upon 
both the arguments, has been to be able clearly to comprehend 
what the queftion is, which is meant ferioufty to be broatght 
before the court. 

If 1 underhand the counfel for governor Moflyn right, what 
.they fay is this: The plea of not guilty is totally - immaterial ; 
and fo is the plea of juftification : becaufe upon the plaintiff's own 
(hewing it appears, 1 It, that the caufe of adion arofe in Minorca , 
out of the realm j adly, that the defendant was governor of 
Minorca , and by virtue of fuch his authority tmprifoned the 
plaintiff. From thence it is argued, that the judge who tried the 
caufe ought to have refufed any evidence whatfoever, and to have 
direded the jury to And for the defendant: and three rea- 
fons have been afligned. One, infilled upon in the foraicr 
argument, was, that the plaintiff, being a Minorquin , is in¬ 
capacitated from bringing an adion in the King's courts in 
England. To difpofe of that objedion at once, I (hall only fay, 
it is wifely abandoned to day ; for it is impoffible there ever could 
exill a doubt, but that a fubjed born in Minorca has as good a 
right to appeal to the King's courts of jufticr, as one who is 
born within the found of Bow bell: and the objedion made in this 
cafe, of its not being (latedon the record that theplaintiff was bora 
fincc the treaty of Iftrecht , makes no difference. The two other 
grounds are, 1 ft.That the defendant being governor of Minorca , is 
snfwerable for no injury whatfoever done by him in that capacity. 

>dly, Th** the injury being done at Minorca , out of the realm, is 

not 
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not cognizable by the King's courts in England .—As to the firft, 
nothing is fo clear as that to an action of this kind the defendant 
if he has any j unification mull plead it j and there is nothing 
• more clear, than that if the court has not a general jurifdiSlton of 
the fubjeft-mattcr, he null plead to the jurifdiHion, and cannot 
take advantage of it upon the general iflite. Therefore by the law 
of England , if an aftion be brought againfi: a judge of record for 
an aft done by him in his judicial capacity, he may plead that 
he did.it as judge of record, and that will be a complete jollifi¬ 
cation. So in this cafe, if the injury complained of had been 
done by the defendant as a judge, though it arofc in a foreign 
country where the technical diftinftion of a court of record does 
not exilt, yet fitting as a judge in a court of jultice, fubjeft to a 
fuperior review, he would be within the reafon of the rule which 
the law of England lays fliall be a j unification ; but then it mud 
be pleaded. Here no fucli matter is pleaded, nor is it even in 
evidence that he fat as judge of a court of juftice. Therefore I lay 
out of the cafe every thing relative to the Art-aval of St. Phillip's’ 
The .firft point then upon this ground is, the facredne/s of the 
defendant’s perfon as governor . If it were true that the law 
makes him that facred charaftcr, he mull plead it and fet forth 
his commiifion as fpecial matter of juflification j bccaufe pr'ttna 
fade the court has jurifdiftion. But I will not reft the anfwer 
upon that only. It has been infilled by way of diilinftion, that 
fuppofing an action will lie for an injury of this kind committed 
by one individual againfi; another, in a country beyond the Teas, 
but within the dominion of the crown of England , yet it lhali 
not emphatically lie againfi: the governor. In anfwer to which 
1 fay, that for many reafons, if it did not lie againfi. any other 
man, it lhali msjl emphatically lie again ft the governor. 

_In every plea to the jurifdiftion, you mull Hate another jurif. 
diftion 5 therefore, if an aftion is brought here for a matter arifing , 
in JFales, to bar the remedy fought in this court, you mull 
(hew the jurifdiftion of the court of Wales j and in every cafe to 
repel the jurifdiftion of the King’s court, you mull (hew a more 
proper and more fulficicnt jurifdiftion : for if there is no other 
mode of trial, that alone will give the King’s courts a jurifdiftion. 
Now in this cafe no other jurifdiftion is Ihewn, even fo much as 
in argument. And if the King’s courts of juftice cannot hold 
plea in fuch cafe, no other court can dolt. For it is truly laid 
that a governor is in the nature of a viceroy j and therefore locally 
during his government, no civil or criminal aftion will lie againft 
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Vim : t]be reafon is becaufe upon procefs he would be fubjefl to 
imprifonment. But here, the injury is faid to have happened in 
the Ayr aval of St, Phillip’s, where without his leave no jurif- 
diftton can exift. If that be fo, there can be no remedy what- 
foever, if it is not in the King’s courts : becaufe when he is Qut 
of the government, and is returned with his property into this 
country, there are not even his efFefts left in the iiland to be 
attached. 

Another very ftrong reafon, which was alluded to by Mr. 
Serjeant Glynn , would alone be decifive *, and it is this : that 
though the charge brought again It him is for a civil injury, 
yet it is likewife of a criminal nature} becaufe it is in ahufe of 
the authority delegated to him by the Kings Letters Patent % 
under the great feal. Now if every thing committed within a 
dominion is triable by the courts within that dominion, yet 
the effect or extent of the King's Letters Patent, which gave 
the authority, can only be tried in the King’s courts; for no 
queftion concerning the Seignory, can be tried within the 
Seignory itfelf. Therefore where the queftion refpecting the 
Seignory arifes in the proprietary governments, or between two 
provinces of America, or in the Ille of Man, it is cognizable by 
the King’s courts in England only. In the cafe of the ifle of 
Man * it was fo decided in the tune of Queen Elizabeth , by 
the chief juftice and many of the judges. So that emphatically the 
governor mult be tried in England > to fee whether he has exer- 
cifed the authority delegated to him by the Letters Patent 
legally and properly} or whether he ha 3 abufed it in violation 
of the law's of England, and the truft fo repofed in him. 

It does not follow from hence, that let the caufe of aft ion 
arife where it may, a man is not entitled to make ufe of every 
junification his cafe will admit of, which ought to be a de¬ 
fence to him. If he has afted right according to the-authority 
with which he is invefted, he muft lay it before the court by 
way of plea, and the court will exercife their judgment whether 
it is a fufficient juftification or not. In this cafe, if the jufti- 
fication had been proved, the court might have confulered it as 
a fufficient anfwer; and, if the nature of the cafe would have 
allowed of it, might have adjudged, that the railing a mutiny 
was a good ground for fuch a fummary proceeding. I can con¬ 
ceive cafes in time of war in which a governor would be juftified, 
though he a fled very arbitrarily, in which he could not be 
justified in time of peace. Suppofe, during a liege or upon an 
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invaGon of Minorca , the governor fhould judge it proper to 
fend an hundred of the inhabitants out of the ifland from mo* 
tires of root and genuine expediency j .or Tttppdfe upon a general 
fufpicion he, Jhould take people up as fpiesj upon proper cir- 
cumftattcts laud before the court,' it would be very fit to fee 
whether he had tfied as the governor of a garrifon ought, accord¬ 
ing To the circumftances of the cafe. But it is obje&ed, fup- 
pofitig the defendant to have a&ed aa the Spanijb governor Wat 
empowered to do before, how is it to be known here that by 
the laws and conflitution of Spain he was authorized fo to a£t. 
The way of knowing foreign laws is, by admitting them to be 
proved as falls, and the court muff a (lift the jury in afeemining 
what the law is. For inftancC, if there is a French fettle ment 
the conftru&ion of which depends upon the cuftom of Paris , 
witnefles mud be received to explain what the cuftom is; as 
evidence is received of cuftoms in refpe£fc of trade. There is a 
Cafe of the kind l have juft dated *. So in the fupreme refort 
before the King in Council, the Privy Council determines all 
cafes that arife in the plantations, in Gibraltar or Minorca , 
in Jerfey, or Guernfey \ and they inform themfelves, by having 
the law ftated to them.—As to fuggeftions with regard to the 
difficulty of bringing witncfll-s, the court mud take care that 
the defendant is not furprifed, and that he has a fair opportunity 
of bringing his evidence, if it is a cafe proper in other refpc&s 
for the jurifdidion of the court. There may be feme cafes 
ariGng abroad, which may not be tit to be tried here 1 but that 
cannot be the cafe of a governor, injuring a man contrary to 
the duty of his office, and in violation of the truft repofed in 
him by the King's commiffion. 

If he wants the teftimony of witnefles whom he cannot com¬ 
pel to attend, the court may do what this court did in the cafe 
of a criminal profecution of a woman who had received a penGqn 
as an officer’s widow: and it waa charged in the indictment, 
that (he was never married to him. She alleged a marriage in 
Scotland , but that (he could not compel her witnefles to come up, 
to give evidence. The court obliged the profecutor to confent 
that the witnefles might be examined before any of the judges 
of the court of feffion, or any of the barons of the court of ex¬ 
chequer in Scotland, and .that the depofitions fo taken fiiould be 
read at the trial. And they declared, that they would have put 
off the trial of the indi&ment from time to time, for ever, on* 

*i left 
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left the profecutorhad fo con fen ted. The witneffes were fo ex- 1774 * 
mined before,Hie Lord Prefident of the court of feffion. • Mo|TTI j» 
It is a matter of courfe in aid of a trial at, law, to apply to a vtrfm 
court of - equity, for • commiffion and injuji&ion in Hie quean Fww * r * 
time.; and where a real ground is laid, the court will take care ’ 
that juftice is done to the defendant as well as to the plaintiff* 
Therefore, in every light in which I fee the fubje&, I am of 
Opinion that the aQion holds emphatically againft the governor, if it 
did not hold in the cafe of any other perfon. If fo, he-is ac¬ 
countable in this court or he is accountable no where ; for the 
king in council has no jurifdi&ion. Complaints made to the King 
in council tend to remove the governor, or to take from him any 
commiffion, which he holds during the pleafureof the crown. But 
if he is in England, and holds nothing at the pleafure of the crown, 
they have no jurifdi&ion to make reparation, by giving damages, 
or to punifli him in any ftiape for the injury committed. There¬ 
fore to lay down in an Englijb court of juftice fuch a monftrous 
proportion, as that a governor a&ing by virtue of letters patent 
under the great feal, is accountable only to God, and his own 
confcience; that he is abfoluteiy defpotic, and can fpoil, plun¬ 
der, and afie£l his Majefty’s fubje£ls, both in their liberty and 
property, with impunity, is a doQrine that cannot be maintained* 

In Lord Bellamont’t cafe, 2 Salk. 625. dted by.Mr. Beckham, 
a motion was made for a trial at bar, and granted, becaufe 
the Attorney General was to defend it on the part of the King ; 
which (hews plainly that fuch an a&ion exiftdd. And in Way 
verfus Tally, 6 Mod. 195. Juftice Powell fays, that an action of 
falfe imprisonment has been brought here againft a governor of 
Jamaica, for an imprisonment there, and the laws of the country 
were given in evidence. The governor of Jamaica in that 
cafe never thought that he was not amenable. He defended 
himfelf, and poffibly (hewed, by the laws of the country, an 
a£t of the afiembly which juftified that imprifonment, and the 
court received it as they ought to do. For whatever !s a jufti- 
fication in the place where the thing is done, ought to be a jus¬ 
tification where the caufe is tried.—I remember, early in my time, 
being counfei in an a&ion brought by a carpenter in the train 
of artillery, againft governor Sabine, who was governor of 
Gibraltar , and who had barely confirmed the Sentence of a 
court-martial, by which the plaintiff had been tried, and Sen¬ 
tenced to be whipped. The governor was very ably defended, 
but nobody ever thought that the a&ion would not lie; and it 

being 
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2774. being proved at the trial, thaf the tradefmen who followed the 

- . - train, were not liable to martial law , the court were of that 

^£>1* opinion, and the jury accordingly found the defendant'guilty 
**•««*•• of the trefpafc, aw hating had a fhare in the fentence land gave 
500/. damages. 

The next obje&ion whieh has been made, is a general object 

tion, with regard to the matter arifing abroad; namely, that as the 

caufe of a&ion arofe abroad, it cannot be tried here in England* 

W- er< triuft There is a formal and a fnbjlant'ial diftin&ion as to the lo* 

bfiaki in cality of trials. I date them as different things: the fubjlantial 

the proper jjiftin&ion i$, where the proceeding is in rem, and where the 
county* 

effect of the judgment cannot be had, if k is laid in a wrong 
place. That is the cafe of all eje&ments, where pofleflion is to be 
delivered by the Jheriff of the county \ and as trials in England 
are in particular counties, the officers are county officers; 
therefore the judgment could not have cffc&, if the a&ion was 
not laid in the prqper county. 

With regard to matters that arife out of the realm, there 13 
a fubjlantial diftin&ion of locality too; for there are fome cafes 
that arife out of the realm, which ought not to be tried any where 
but in the country where they arife; as in the cafe alluded to, 
by Serjeant Walker : if two perfons fight in France, ami both 
happening cafually |p be here, one (liould bring an a&ion of 
aflault againft the ether, it might be a doubt whether fuch an 
a&ion could be maintained here : becaufe, though it is not a 
criminal profecution, it mud be Said to be againft the peace of 
the King ; but the breach of the peace is merely local, though 
the trefpafs againft the perfon is tranfilory. Therefore, without 
giving, any opinion, it might perhaps be triable only where 
both parties at the lime were fubje&s. So if an a&it^ were 
brought relative to an eftate in a foreign country, where the 
queftion was a matter of title only, and not of damages, there 
might be a folid diftin&ion of locality. 

But there is likewile a formal diftin&ion, which arifes from[ 
the mode of trial: for trials in England being by jury, and the 
kingdom being divided into counties, and each county confider* 
ed as a fcpnrate diftri& or principality, it is absolutely neceffary 
that there fhould be fome county where the a&ion is brought in 
particular, that there may be a procefs to the fheriff of that 
county, to bring a jury from thence to try it. r I his matter of 
form goes to all cafes that arife abroad : but the law makes a 
diftin&ion between trentfitory s&ions and local a&ions. If .the 

matte# 
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matter which iMhe caufe of a tranfitory'a&iop aurUps within this 
realm, it may belaid in any county, the place U qot material* and if 
an imprtfbnment in Middlefex it may be laid in &*rtty f and though 
proved to be done in Middlesex % the place not being material* it dpff 
not at all prevent theplaintiff recovering damages: the place oftrao- 
fitory a&ions is never material,except where by particular a&s of 
parliament it is made fof as in the cafe of churchwardefis and con* 
ftables, and other cafes which require the a&ion to be brought In 
the county. The parties, upon fufficient ground, have an oppor¬ 
tunity of applying to the court in time to change the venue 1 but 
if they go to trial without it, that is no objection. So all a&ions 
of a tranfitory nature that arife abroad may be laid as happening 
in an Engli/b county. But there are occafionswhich make it abfo- 
Jutely neceflary to ftate in the declaration, that the caufe of a&ion 
really happened abroad; as in the cafe of fpecialties, where the date 
mult be fet forth. If the declaration Hates a fpecialty to have 
been made at Wejlminjler in Middle/ex, and upon producing the 
deed, it bears date at Bengal , the a£tion is gone; becaufe it is 
fuch a variance between the deed and the declaration as makes 
, it appear to be a different inftrument. There is fome confufion 
in the books upon the Jlat. 6 Ric. 2. But I do not put the 
obje&ion upon that Hatute. I reft it Gngly upon this ground. 

If the true date or defeription of the bond is not ftated, it is 
a variance. But the law has in that cafe invented a fiction; and 
has faid, the party fliall firrt fet out the deferiptiou truly, and 
then give a vtnue only for form, and for the fake of trial, by a 
videlicet , in the county of Middlefex , or any other county. But 
no judge ever thought that when the declaration faid in Fort 
St. George t viz. in Cbeapfide , that the plaintiff meant it was in 
Cheapjide . It is a jiElion of form ; every country has its forms, which Fiaiom of 
are invented for the furtherance of juftice; and it is a certain lawthaiinc- 
rute, that a fi&ion of law lhall never be contradifted fo as to de- tradiaecTfo 
feat the end for which it was invented, but for every other purpofe “c end fo*/ 
it may be contradi&ed. Now the fi&ion invented in thefe cafes which they 
is barely for the mode of trial ; to every other purpofe, therefore, ^nted" 
it lhall be coniradi&ed, but not for the purpofe of faying the 
caufe lhall not be tried. So in the cafe that was long agitated pofe tEey" 
and finally determined fome years ago, upon a fi&ion of the tefle ^.^ o n * 
of writs taken out in-the vacation, which bear date as of the laft 
day of the term, it was held, that the fi&ion lhall not be contra* 
di&ed fo as to invalidate the writ, by averring that it iffued on 
a day in the vacation* j becaufe the fi&ion was invented for the •* Burr. 
Voi. I. N furtherance 9 * 7 ' 



i 

*774* 


**»S8U 


^ ^ fm£*f at London, in fuch a bond ; 

VpQO demurrer the objection was, that the bond appeared to have 
been fealed and delivered at Fort St. David*a in the Eqfl Indus, 
and, therefore, the date made it local, and, by confcqucnce, the 
declaration ought to have been of a bond made a* Fott St. 
David 8 , in the Eajl Indies, viz. at Jjlingtan , in the county of 
Middle/exi or in fuch a ward or parilh in London, and of that 
opinion was the whole court. This is an inaccurate ftate of the 
cafe. But in 2 Lord Raytn. 1,042. it is more truly reported, ami 
Bated as follows: it appeared by the declaration, that the bond 
was made at London in the ward of Cheap; upon oyer, the bond 
Was fet out, and it appeared upon the face of it to be dated at 
Fort St. George in the Fuji Indies; the defendant pleaded the 
variance in abatement, and the plaintiiV demurred, and it was 
held bad s but the court faid that it would have been good, if 
laid at Fort St. George, in the Eajl Indies , to wit, at London , in 
the ward of £heap. The objection there was, that they had 
laid it falfely ; for they had laid the bond as made at London ; 
whereas, when the bond was produced, it appeared to be made at 
another place, which was a variance. A cafe was quoted from 
Latch , and a cafe -from Lutnvyche , on the former argument, but 
I will mention a cafe poilerior in point of time, where boththofe 
cafes were cited, and no regard at all paid to them $ and that is the 
cafe of Parker and Crook, to Mod. 255. It was an a£lion of cove* 
rant upon a deed indented j it was obje&ed to the declaration, 
that the defendant Is faid in the declaration to continue at Fort 
St. George , in the Eafi Indies ; and upon the oyer of the deed it 
bord date at Fort St. George , and, therefore, ,the court, as was 
pretended, had no jurifdi£Hon: Latch, fol. 4. Lutwyche, 950. Lord 
Chief Jufticc Parker faid, that an action will lie in England upon 

a deed 
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‘ elfe the* party can have no remedyj 
i * pdKi in mod be alleged pro 

the deed, upon the oyer of it, draft 

t.|bnt in theft cafes, j Wtpttr ****'••+* 
i^bb’l* Me as poffiMe, it it not 
: eontraS ' being of a voyage which 
; from Fort 8 bGttrge to Great Britain , does 
Fort ft George is different from Great Britain j 
after taking time to confider of it in Hilary term, the 
plaintiff 1 had his judgment, notwith(landing the obje£tian. 

Therefore the whole amounts to this i that where the a&ion is 
fubft anti ally foch a one as the court can hold plea of, as the mode 
of trial is by jury, and as the jury mud be called together 
by procefs directed to the (heriff of the county $ matter of form 
is added to the fiflion, to fay it is in that county, and then the 
whole of the inquiry is. Whether it is an a£iion that ought to 
be maintained. But can it be doubted, that aftions may be 
maintained here, not only upon contrails, which follow the 
perfons, but for injuries done by fubjc£l to fubjc&; efpecially 
for injuries where the whole that is prayed is a reparation in 
damages, or fatisfa&ion to be made by procefs again (I theperfon 
or his c(Fe£ls, within the jurifdi£tion of the court? We know it is 
within every day’s experience. I was embarrafied a great while to 
find out whether the counfel for the plaintiff really meant to make 
a quedion of it. In fca batteries the plaintiff often lays the injury 
to have been done in MiddUfex, and then proves it to be done a thou- 
fand leagues didant ou the other fide of the Atlantic . There are 
cafes of offences on the high feas, where it is of neceffity to lay 
in the declaration, that it was done upon the high feas § as the 
taking a flap. There is a cafe of that fort occurs to my me¬ 
mory i the reafon I remember it is, bccaufe there was a quedion 
about the jurifdicUon. There likewife was an a£lion of that 
kind before Lord Chief Judice Lee, and another before me, 
in which I quoted that determination, to (hew, that when the 
Lords Commiffioners of prises have given judgment, that is 
conclusive in the a&ion; and likewife when they have given 
judgment, it is conclufive as to the cods, whether they have 
given cods or not. It is neceffary in fuch a&ions to date in the 
declaration, that the (hip-was taken, or feized on the high feat* 
videlicet , in Chtapjide. But it cannot be ferioufly contended 
that the judge and jury who try the caufe, fancy the (hip ia 
(ailing in Gktajftdei no, the plain fenfc of it is, that as an aSioa 

N a lies 



${• MICHAELMAS TERM rj Gxo&ct HI. &* 

J 774. lies in England for the fliip which was taken on the high leas# 
if01 t rK Gbtajjidc Is named as a venue \ which is faying no more, than 

vnfiu that the party prays the aftion may be tried in London . But if 
Fasaiom. a party were at liberty to offer reafons of fail contrary to the 
truth of the cafe, there woulS be no end of the embarraffinent. 
At the laft fittings there were two aftions brought by Armenian 
merchants, for aflaults and trefpafies iq the EaftIndies t and they are 
very ftrong authorities. Serjeant Glynn faid, that the defendant 
Mr. Vereljl was very ably a flirted: fo he was, and by men who would 
have taken the objection, if they had thought it maintainable, 
and the actions came on to be tried after this cafe had been argued 
once; yet the counfel did not think it could be fupported. Mr. 
Vereljl would have been glad to make the objeftion; he would 
not have left it to a jury, if he could have flopped them fhort, 
and faid, you Chall not try the a£lions at alL I have had feme ac¬ 
tions before me, rather going further than thefe tranfitory aftions • 
that is, going to cafes which in England would be local aftions: 
I remember one, I think it was an aftion brought againrt Cap¬ 
tain Gambler , who by order of Admiral Bofcawen had pulled down 
the houfes of fome futiers who fuppiied the navy and failors with 
fpirituous liquors; and whether the aft was right or wrong, it was 
certainly done with a good intention on the part of the admiral, 
for the health of the failors was aflefted by frequenting them. 
They were pulled down: the captain was inattentive enough to 
bring .the futler over in his own fliip, who would never have got 
to England otherwife i and as foon as he came here he was advifed 
that he flionld bring an aftion againrt the captain. He brought 
his aftion, and one of the counts in the declaration was for pull¬ 
ing down the houfes. The objection was taken to the count 
for pulling down the houfes ; and the cafe of Skinner and the 
Eajl-India company was cited in fupport of the objeftion. On 
the other fide, they produced from a manufeript note a cafe before 
Lord Chief Juft ice Eyre, where he over-ruled the objeftion; and 
I over-ruled the objeftion upon this principle, namely, that the re¬ 
paration here was perfonal, and for damages, and that otherwife 
there would he a failure of juft ice; for it was upon the coaft of 
Nova-Scotia, where there were no regular courts of judicature: but 
if there had been. Captain Gambler might never go there again. 
and, therefore, thereafon of locality in fuchan aftion in England 
did not hold. I quoted a cafe of an injury of that fort in the 
Efft Indies , where even in a court of equity Lord Hardtvkie had 
direfted kfctfaftion to be made in damages i that cafe before 

Lord 
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Lord Hardivide was not much contefted, but this cafe before 1774. 
me was fully and ferioufly argued, and a thoufand pounds da» 
mages given again It captain Gambler. 1 do not quote this for the 
authority of my opinion, becaufe that opinion is very likely to Fasmoas. 
be erroneous, but 1 quote it for this reafon; a thoufand pounds 
damages and the cods were a confiderable fum. As the captain 
had adcd by the orders of Admiral Bo/eawen , the reprefenta- 
tives of the admiral defended the caufe, and paid the damages 
’ and, cods recovered. The cafe was favourable; for what the 
admiral did was certainly well intended ; and yet there was no 
motion for a new trial. 

I recoiled another caufe that came on before me} which was 
the cafe of Admiral Pallifer . There the very gift of the adion 
was local: It was for deftroying lifting huts upon the Labrador 
coaft. After the treaty of Paris , the Canadians early in the fea. 
fon creeled huts for fifting j and by that means got ap advantage* 
by beginning earlier, of the fiftermen who came from England . 

It was a nice queftion upon the right of the Canadians. How¬ 
ever the admiral from general principles of policy ordered thefe 
huts to be deftroyed. The caufe went on a great way. The 
defendant would have flopped it ftort at once, if he ,could have 
made fuch an objection, but it was not made. There are no 
local courts among the Efquimaux Indians upon that part of the 
Labrador coaft; and therefore whatever any injury had been 
done there by any of the King's officers would have been altoge¬ 
ther without redrefs, if the objection of locality would have 
held. The confequence of that circumftance (hews, that where 
the reafon fails, even in adions which in England would be lo¬ 
cal adions, yet it does not hold to places beyond the feas within 
the King's dominions. Admiral Palli/er^B cafe went o:T upon a 
propofal of a reference, and ended by an award. But as to 
tranfitory adions, there is not a colour of doubt but that every 
adion that is tranfitory may be laid in any county in England , 
though the matter arifes beyond the feas; and when it is abso¬ 
lutely neceffary to lay the truth of the cafe in the declaration, 
there is a fidion of law to affift you, and you fhall not make 
ufe of the truth of the cafe againft that fidion, but you may 
make ufe of it to every other purpofe. I am clearly of opinion 
nbt only againft the objedions made, but that there does not 
appear a queftion upon which the objedions could arife. 

The three other judges concurred. 

Per Cur. Judgment affirmed. 

N 3 Smith 
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ter ii hound 
to deliver 
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flotto of 
abode, at 
the rate of 
poftage m!y 
as eftabtifli- 
td by ad of 
fiat lament. 


Smith verfus Powdich. 

^TpHIS was an a&ion for money had and received: Plea non 
A afimpfit, and iflue thereupon. At the trial the jury found 
a fpecial verdict; the material fa&s of which were ad follow : 
That the plaintiff* Smith was an inhabitant of the town of Hun- 
gerford , and his place of refidence well known to the defendant 
Powdich. That Powdich was deputy poft-mafter for the town of 
Hungerford under the appointment of the poll-mailer general: 
that before and from the making the Jiat. 9th Anne, for regu¬ 
lating the poftage of letters, the deputy poll-marter had been 
ufed to receive owe penny over and above the ufual rate of pcflagt 
from every inhabitant of the faid town, for every letter directed 
and delivered to the faid inhabitants at their refpe&ive places of 
abode, or a recompence by the year, or proportionably for a lefs 
time in lieu thereof; except when any inhabitant has refufed to 


pay the recompence for his delivery at the place of abode, in 
which cafe the port-mailer for the time being hath ki-pt at the 
faid port-office, ready to be delivered when called for, the letters 
of every fuch inhabitant fo refufing as aforefaid ; and except in 
the inllance of one family in the faid town, who refufed to pay 
the additional penny above the rate of portage lixed by act of 
parliament, and to whom letters were for live years afterwards 
delivered at their place of abode for the legal rate of portage 
only; which family at the end of fuch five years, the poft-mafter 
being changed, paid the additional penny. That on 3d Jan. 
1774, the plaintiff gave notjee to the defendant that he would not 
pay more than the rate of portage fixed by of parliament lor 
any letter brought-to the faid office lor him, and if the defendant 
did not deliver fuch letter at the place of abode of the faid 
plaintiff, or received any fum above fuch rate of portage, he 
would commence an a£lion againft him. That on the 5th Jap. 
1774 the defendant Powdich carried a letter direaed to the plain¬ 
tiff at his place of abode in Hungerford, but refufed to deliver it 
unlefa the plaintiff would pay an additional penny over and above 
the portage, but waa willing to deliver it at the port-office (op 
the portage only * that after tender by the plaintiff of the portage 
-only, and a refufal by the defendant, he fubmitted to pay the 
additional penny. The jury further found that this demand if 
legal was a reofonahle demand; but whether it was fo or not they 
prayed the opinion of the court. 


Mr. 
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Mr. Butler for the plaintiff. The queftion fubmitted upon, t£^4* 
this record for the opinion of the court is. Whether the deputy 1, 11 ■ " " i " 
poft-mafter of Hungerford it bound to deliver letters to the 
feveral inhabitants of Hungerford, to whom they are Jirefted, at *»»*«■*• 
their refpeftive places of abode, at the feveral rates of poftage 
eftablifhed by aft of parliament j or whether he may at his op* 
tion demand and take any thing more? 

This qucftion depends upon the couftruftion of thf feveral 
efts of parliament relative to the poftage of letters, and not on 
any ufage of a particular place, for no ufage can operate contraqr 
to the exprefs provifions of an aft of parliament. The feveral 
ftatutes 9 Ann. c. 10. 4th Geo. 2. c. 33. 5 Geo. 3. c. 25. ex- 
prefiily provide for the delivery as well ds the conveyance of let¬ 
ters ; and it was neceffary they Ihould do fo, on account of the 
great inconvenience and almoft imprafticability of every perfon 
fetching their own letters. In Jlat. 9 Ann. c. to. fell. 39. it 
is provided that after the lit of June 1743 the old rates fhould 
be revived and paid, for the carriage, conveyance, and delivery of 
all letters, t&c. By the 4 Geo. 2. c. 33. made ft>r the purpofe 
of obviating a doubt concerning the allowance made, upon the 
delivery of letters fent by the penny-poft office beyond the limits 
then allowed by aft of parliament; it is cnafted that fuch allow¬ 
ance of a penny may be legally taken upon the delivery of every 
letter, originally fent by the penny-poft, and not firft palling by 
the general poll, and from thence tranfmitted to the penny-poft g 
over and above the penny upon putting fuch letter into the 
penny-poft. The exception in this aft, of letters fent by the 
general poll, (hews clearly, that no allowance whatever is to be 
added to the rate of poftage on account of delivery. 

The Jlat. 9 Ann. c. 10. f 16. provides an additional allow- . 
ance of a penny for letters delivered from on {hip-board to the 
poft-office: that claufe therefore is negatively a declaration that 
it lhall not be taken in any other cafe. 

Again, the Jlat. 5 G. 3. c. 2$.fc&. 4. fpeaks of the limits of 
delivery g and directs that a penny extra lhall be paid for all (hip 
letters direfted to places within the limits of the delivery of let¬ 
ters by the deputy poft-mafter. There can be no doubt there¬ 
fore under thefe afts but that the poft-mafter is bound to deliver 
the letters'; but the queftion made by the defendant is. Whether 
he is bound to deliver them to the feveral inhabitants nvithin the 
pojl-tcnun at their refpeftive J boufes, or only at the poft-office 
a^poiuted for the reception of the mail ? It is clear it muft 

N 4 mean 
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1774. mean a delivery at the refpeflive houfes within the town, becaufe 
— the inconvenience would be fo great as to render it next to im- 
' S v!rju • poffible that every body ihould fetch their own letters. 

Powoicm. Next as to authorities : The cafe of Barnet v. Foley , Hit 
8 Geo. 1 3. 1768. R. B. has decided that the poft-mafter cannot 
demand or receive any thing for the delivery of letters within the 
poft-town, beyond the legal rate of pottage. In Stock v. Harris* 
Ea/l. xx G. 3. R. B. it was adjudged that the poll-matter was 
entitled to nothing more for the delivery of a letter than the ufual 
rate of pottage. t 

• SHiee re ® ut * n & oW, * n & v * Goodcbild, True. X3 Geo. 3. C. B* the 
ported in a' genera! quettion came before the court, and is decifrve in favour 
Rep^gofi. ■ ^ the plaintiff in this cafe. It was an a&ion again ft the deputy 
poll-matter of Ipfwich for not delivering the plaintiff's letters at 
his place of abode at Ipfvoicbt but on the contrary detaining 
them, £3fc. Upon not guilty pleaded, the jury found a verdi£t 
for the plaintiff, fubje£fc to the opinion of the court on a cafe 
ftated. The quettion was. Whether the defendant was obliged 
to deliver the letters to the inhabitants of Ipfivich at their places 
of abode. Lord Chief Juftice de Grey delivered the opinion of 
the court. 


This quettion depends upon the conftru£lion of the Jlat. 9 Ann. 
c. 10. and the only confederation », What is meant by the wort 
delivery ? That is. Whether the pott-mafter is obliged to deliver 
the letters to the inhabitants at their refpedlive places of abode; 
or. Whether'it is fuflieient if the letters are delivered to them at 
the poll-office. By fell. 2. it appears that the duty of the pott- 
mafter coufifts in three articles, namely, receiving, carrying, 
and delivering letters j by the fame fcEi. he is empowered to fix 
as many ftages as he thinks fit for that purpofe. Therefore as 
the term carrying implies a. place and perfon to whom they are to 
be carried, the term delivering implies a place and perfon to 
whom they are to be delivered. But the mere quitting of the cus¬ 
tody of'.a letter does not anfwer the idea of the word delivery, nor 
indeed can the'pott-mafter general, by fending a letter from his 
office in London to his office at Jpfvticb t be faid to quit the pof- 
feffion, it is only a continuation of the cuftody of it. His Lord- 
fiup compared this 2d \feB. with Jeff. 40. which provides againft the 
detaining any letter: with ft El. 39. where the delivery as well ab 
the conveyance is named in fixing the poll age : with feEl. 30. 
which gives a fummary jurifdi&ion in cafe of any perfon to 
whdm a letter is delivered refilling to pay the pottage: and he 

likewise 
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likewife cited thefiat. 5 G. 3 * Cm 2 $. fiat. 4 G. a. e. 33. and con-, 1774* 

eluded that from a comparifon of all the ads on the fubjeft -—- 

which wer#uniform and confident with each other, it was dear 
the legiilatnre meant by delivery, a delivery to the perfon at his P«w>mmu 
place of abode* That the ufage in London , and other great com* 
merrial towns, as Fork and Brifiol ,• was agreeable to this conftruc- 
tion, and that the fame rule mud take place throughout the king- - 
dom* The cafe therefore of Rowning v. GoodcUld is decifive of 
the quedion. But there are two particular.fads found by this fpc- 
cial verdid which are material, id. That the poft-mafter acqui- 
efeed in delivering letters to one family* at the legalrste of ^ad¬ 
age, for five years. adly, That the pod-mafter demanded this ad¬ 
ditional penny, which in the cafe of Barnet v. Foley it was fet¬ 
tled he had no right to do; for he cannot impofe a general tax. 

Mr. Mansfield for the defendant. With refped to the lad ob- 
jedion, if it were to prevail, it would evade the greater quedion 
intended to be decided by this fpecial verdid, which is framed 
fo as to take the fenfe of the couft upon the general quedion; 
and as to the acquiefcence of the pod-mader in the particular 
cafe mentioned, it is found that every other perfon except that 
particular family has been content to pay the additional penny 
from the fird edablilhment of the pod at Hungerfird to v the pre- 
fent time. It is further found that this extraordinary payment is 
a rcafonable fum for the labour of the pod'inader in delivering 
letters at the houfes of the refpedive inhabitants, unlefs he 13 
bound to deliver them at the legal rate of podage only. 

The legality of this payment turns upon thefe two grounds. 

1 d. That fomething is underdood under the word ** delivery 
and adly, That there is no prohibition againd taking a confi- 
deration for the delivery of letters in pod towns. 

Fitft, as to the limits of delivery, it. is plain from the words 
of the Jlat. 5 G. 3. c. 25. ft El. 4. that limits of delivery mean the 
whole of a particular didrift adjacent to a pod-town, at which 
pod-town letters for the inhabitants of fuch di drift are direfted 
to be left. If that be the true condruftion, even the Orkneys 
are within the limits of delivery. Every place in England is 
within the limits of fome delivery or other { therefore no argu¬ 
ment to lhew that cNBivery means a delivery at the place of abode 
can be drawn from the expreffion ** limits of delivery.’* But 
the words may be as well fatisfied by a delivery at the pod-office. 

|f not, the whole revenue would not fufiicc -for the expence of 

delivery 
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the *e%p&fae place of abode of jsvery inhabitant 
* — dnh each partibtiSat diftrift. 

***** Soemdfyt There it no prohibition againft taking a ct>n fide ration 
fvtfvmm. above the legal rate of poftagefpr the delivery of letters in poft- 
towns. 

The prohibitory claufe in thenar. 9 Am. c,\o.fe&. *7. has in 
view only the general carriage of letters upon pod-roads, not with¬ 
in pod-towns, otherwife the argument would be as drong to oblige 
the, poft-mafter to fetch letters to the pod-office, as to deliver 
them at each perfon’s houfe, for it equally redrains perfonsfrom 
carrying letters to the pod-office, as from it. 

It appears by the journals of the Houfe of Commons, that a 
claufe which was inferred to prohibit the taking more than the 
legal podage in pod-towns was reje&ed. 

The JlaU 9 Ann. c. lo.feff. 5. which fixes the fcveral rates of 
poftage, does not mention the word delivery, but only podage 
and conveyance, therefore it only means carrying from dage to 
itage, not from one part of the town to another. 

As to fefl. 40. againd opening or detaining any letter except 
for want of a true dire&ion, or where the party cannot be found, 
the legiflature could never mean to oblige the pod-mader to 
inquire at every houfe in a village or dillrifk before he returned 
the letter, but only that he fiiould not wilfully delay or embezzle 
it. 

With refpe£l to the penny allowed by the flat. 5 G. 3. c. 25. 
fell. 4. for the delivery of letters coming from on board a (hip, 
this provifion was only to fupply the lofs of dead letters never 
inquired after. And therefore docs not afiord the negative in¬ 
ference contended for. 

The ufage throughout the kingdom is greatly in. favour of the 
prefent claim) for out of 357 pod-towns 281 have condantly 
paid a compensation for the delivery of letters, and the complete 
anfwer to the inconvenience of people attending to fetch their 
own letters is, that it is chimerical and vifionary, for it never 
has, and never will happen. 

JLord Mapsfitld. What anfwer do yog give to the cafe of 
^tfVfning v. Goode hili? 

Mr. Mansfield. The judgment in that c?fi| was given upon the 
particular date and circumdances of it; and the court thought 
that the poft-mader could not vary the ufage after the year 1741, 
which had been, pra&ifcd before the year 1741: but they did 

not 
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not decide that in all cafes thrpwft-mafte*' was obliged *0 detirer 

out letters at the places of abode in the town. *YumT 

Lord Mansfield.— That cafe ia an authority precifdy Upon rite JSjfcT 
genera! point: hot as k came before the court upon a fpcctal ?»»•*««• 
cafe,- if the panies at the poft-ofhce were defirous to have a fpe- 
cial verdi & to litigate, that opinion, it would not preclude them 
from bringing the queftion before this court. I am furprifed 
that pn a point of this kind, where either way there may be 
great inconveniences, where the a£ls of .parliament are doubtful, 
and where the ufage of places is contrary, the poft-office does 
not apply to parliament to fettle this matter. Therefore, we 
avoided the general queftion in the cafes of Bath * and G/o- • Bamtt v. 
eefter* t determined in this court; and in both thofe cafes there was •sZei f . 
a right ground for our not going into the general queftion ; which 
was this, that there the poft-mafter demanded the additional 
charge as a duty , and it would be extraordinary, if parliament 
meant a duty fliould be raifed at every poft-town, that they did 
not fix it themfclves, in Read of leaving it in the bread of the 
poft.maller. Another reafon why we wiftied to leave it open for 
the interference of parliament, was the unanfwerable inconve¬ 
nience of every body going to the poft-oflice for their letters, on 
the one fide, and on the other, the burthen to the poft-mafter in 
not being allowed to deliver them to any perfonfor gain. 

But that ftruck me in the Gloctfler* caufe, which I thought the * Sw f* T * 
true conftru&ion; namely, that there is a diftindtion between 
the place where the poft-mafter ought to have the burthen 
thrown on him, and one'beyond which he ought not to have it. 

I am convinced that the ftrefs which has been laid in the argu¬ 
ment of to-day on the opinion of the C. B. refpedting the 4th 
ft El. 5 Geo. 3. and which explains delivery to mean delivery at 
every body's place of abode within the limits of delivery, means 
all the diftridi within a poft-town j juft as if you a Iked a man 
where he lived, and^vhat was his poft-town. 

There is, however, a fe&ion in flat. 9 Ann. c. 10. ftB. 22. 
which feema to mark the reafonable line, beyond which the 
poft mailer is nol obliged, but within which he is obliged to 
deliver letters; the words of the fedtion are as follow; «* prp- 
** vided always and be it further enabled, that nothing herein 
** contained (hall be underftood to prohibit the carrying or re- 
‘‘ carrying of any letters or packets, to or from any town or 
‘f place, to or from the next refpe&ive poft-road or ft age ap- 
ff pointed. for that purpofe, above fix miles from the faid general 
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« -pod-office, or the chief efccptQi-Edinburgh and } but 

.. ■ — - * « that every perfon (hall hawe. froe liberty to lend and employ 

Yffi 1 , M fuchperfon a* djwy ffiall think fit, to carry the laid 

Pmuhix. *1 letter* or pac$«Sr M afotefaid, without any forfeiture or 
1 “ penalty therefore 1 any thing herein contained to the contrary 
« OAgwithdanding.” 

, Now there is no general pod that goes within 7 or 8 miles of 
London \ nevertheless the poft-mader has always delivered letters 
within London and the contiguous buildings at the eftablifticd 
sate of podage: But he never delivered them at Putney \ that 
is a drong proof, coeval with the id ftatute which eftablilhed a 
rate of podage, that there are boundaries. And this fe&ion lays 
a foundation for me to fay, that there is fuch a line. The legif- 
lature forbids all letters to be carried by any other perfons under 
certain circumdances and redri&ions ; but it appeared neceflary. 
If a place was four or five miles didant from a pod-town or ft age, 
that letters (hould be carried, and the perfons carrying them paid 
for it. And 1 lay drefs on the term any town or place. It fays 
“ Town or place bccaufe there are fome ft ages where there is 
but a (ingle houfe, as, Hortfcrdbridge ; but the town is confi- 
dered as one fpot, and the whole of it is taken as terminus ad 
quem . In the Glocejler cafe. Stock v. Harris , Hit. 11 G. 3, 
R. B. the court confidered the city of Glocejler as the poll-town 
or place, in oppolition to limits out of the town ; and on 
that foundation it was held that the poft-mader had no right 
to vary the former ufage. Vide this cafe fince reported 5 
Burr. 2,709. 

In the prefent cafe, the pod-office contends, that in the town 
there is no houfe that (hail not pay an additional (um for the 
delivery; which is in the higheft degree unreafonable, if there 
is a didin&ion, which the pod-officc itfelf feems to have made, 
as in London ; viz. in refpe£t to places contiguous to it. The 
pod-town or place is certainly a boundary within which the 
poft-mader is obliged to deliver letters at the rate of podage as 
eftablilhed by a£t of parliament: and here the plaintiff's houfe 
is within the pod-town. But in this cafe alfo the defendant has 
demanded the additional charge, as a duty, which he has no right 
to do whatever: So that we might get clear of it upon that ground, 
as we did in the Bath cafe. But we do not avoid the general quef- 
tion : .on the contrary, our decifion is exprefsly upon the general 
queftion. If the queftion is made with a view to controvert the 
judgment in the Common Pleas, we will defer our opinion ton 

fecund 
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ftcond argument* My diftin&ion does not go to the (ending s 1724-1, 
letter two or throe miles out of town. ■ . . 

AstokT Juftice; In Stock v. Harris, the Gloctjkr eafc^fte 8 * * fr * * 
court decided that the poft-mafter was obliged to ddivtr letters Vmmm % 
to all perfonS'oi tht poft town et the legal rate of poftage $mfy, 

The cafe of Rooming v. Godchild , in C. B. is a decifion upon the 
general queftion. A fingle poft-houfe not in a town might pofiL 
bly afford a queftion. But this is a pod-town, and I am dearly 
of opinion, that the poft mafter is bound to deliver all letters with¬ 
in the poft-town. If it is neceffary to lay any additional charge, 
there ought to be an application to parliament for the purpofe. ’ 

The poft-mafter cannot impofeany fum : I am very well fatisfied 
he has no fuch right: and with refpe& to inconvenience, k 
would be of infinite and general inconvenience to the public at 
large, if they were obliged to fetch their letters from the poll- 
office ; whereas this is only a private and particular inconve¬ 
nience to the poft-mafter, 

Willes Jufticc. I am raoft clearly of the fame opinion. The 
ufage in London and other great towns has been, to deliver all 
letters at the houfes of the refpc&ive inhabitants to whom they 
are dire ft ed. In fmaller poll-towns the poft-mafter has declined 
to do fo without an additional allowance : probably becaufe there 
were only a few per fans to difpute the right. I think a poft- 
town is different from what thecafe of alinglepoft-houfe might be. 

The Bath cafe was exaftly this cafe. The defendant de¬ 
manded the additional fum *, and it was there clearly held he 
had no right to make fuch demand. So here it is demanded, 

The cafe of Glocejler was decided upon the ufage ; tltofe two 
cafes, therefore, did not decide the general queftion: but the cafe 
of Row tiing v. Godchild *, C. B. did. And, therefore, lam of 
opinion upon both grounds, namely, upon the general ground, 
and likewife upon its being a demand, that judgment (hould be 
given for the plaintiff*. 

Ashhurst Juftice. I am of the fiftae opinion. 

Poftea delivered to the plaintiff*. 

Dob on the demife of Bayntun verjus Watton, and s****9t 

another. 

T N ejeftment, upon not guilty pleaded, the jury found a 
verdidt for the plaintiff, fubjeft to tire opinion of the court 
ppon the following calc. f 

That Jam Bayntun , being fetfed in fee of the premiles in 
the declaration - mentioned, by her will bearing date Sept. 30* 

*74S^ 
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,,^774« ' *7$5» :, *8Jy-extcatcdt{Me ; iffed detifed A* fiuw toiler wfeffcf^ 

.. ‘ r Ariy Bayntun for litis* with remAder ii» Srft wd <ttW 

jg. font in tail mail, and As iffue male of the body of foch fons, 
Vattok. mj iq defotilt of fucb iffue to her nephew Htttry Bayntutt in like 
manner* with remainder to her nephew IVUliam Bayntutt the 
leflbr of the plaintiff in like manner. In which will waa con* 
tained the following power: ** I do hereby declare* ele&r amt 
** appoint* and my will and mind is that it ihall and may be 
« lawful to and for the faid Stucley Bayntutt, Htttry Bayntun and 
M William Bayntun, and for each and every of them* at any 
« time or times* when they lhall come into the a£lual po Hellion 
« of the faid ipanors* capital meifuages, and premifes hereby 
« by me given to them as aforefaid, by any writing or writings 
* e to be fubferibed and fealed by any or either of them* when 
* ( pofTefied of the faid premifes as aforefaid* in the prefence of 
** three witnefles, at the lead* to demife* leafe* or grant the 
•* faid premifes, to each of them hereby granted as aforefaid* to 
«« any perfon or perfons whatfoever, for the term of one and 
•* twenty years, or under, or for any number or term of years 
« determinable upon one* two* or three lives* inpojfffton, and 
•* not in reverfton 

That the faid Jane Bayntun died feifed of the faid premifes $ 
on whofe death the faid Stucley Bayntun entered* and in his life 
time the faid Henry Bayntun died without iiTue. 

That the faid Stucley Bayntun on Jan. 21 ft 1772* by inden¬ 
ture made and duly executed between the faid Stucley Bayntun of 
the one part, arid Anne Surntan of Chadlington of the other part* 
did demife all and lingular the faid premifes in the faid ejeftment 
mentioned* to the faid Anne Surman , to hold unto the faid Anne 
Surntan , her executors, adminiftrators* and afligns, from the 
day of the date thereof* for and during and unto the full end and 
term of fourfeore and nineteen years* from thence next enfuing* 
and fully to be complete and ended* if flie the faid Anne Surmartt 
Sarah Newman, and Edward Newman , fon and daughter of 
Hannah Newman of Chadlington aforefaid* any or either of them* 
fhould fo long happen to live* &c. 

That the faid Stucley Bayntun died without ilfiic. 

The queftion was* Whether upon the whole of this cafe the 
plaintiff had a right and title to recover ? 

Mr. Uoiuortb for the plaintiff obje&ed* that this leafe being 
made to commence from the day of the date, was a leafe in rever¬ 
sion and not in pojfeffion \ and therefore not pur foam to Ac power* 
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Mr. BMwm fisr*be,*tefotKtoat acktmwledged. there H**$r 
great maty autboritk* £g*&ft Ism, us cafes of freehold dttmStz$ 
but none iu the tale of a leafe under a power gives. On the Do»\ 1 
contrary, he infilled, that the execution of powers have' ahriys wZtSZ*. 
been conftrued mod liberally in faVour of the party for whofe 
benefit they are intended s and cited Tollett verfus Toilet, z P. 

Wnu . 489. where Baron having a power to make a jointure by 
dead, did it by will, and the court held it a good execution of 
the power notwithstanding. 

With refpett to the leafe being a leafe in reverfion, aa being 
to commence from the day of the date , he cited the cafe of 
I.luellen verfus Morgan , cited in 3 Bulftrode, 293. ' Bacon verfus 
Waller \ in which iirft cafe it was held, that a leafe made haben¬ 
dum a data and a die datlts, was all one. 

In 2 Salk 413. 1 Lord Raym. 84. S. C. it is laid down 

that a leafe to commence a data, includes the day of the date. 

And in 2 Wilfon 165. Freeman on detnife of Vernon verfus 
IVtJl, the court decided, that a leafe for lives to begin from the 
day of the date, and feifin delivered afterwards, is good, and (hall 
not be faid to convey a freehold to commence in future : and in 
a note at the end of the report, it is added, that Mr. Juftice 
Wilmot , at a former trial in ejectment upon this fame leafe, was 
of opinion, that from the date and from the day of the date, 
was the very fame, and both included the day. 

Ashhurst Juftice. Mr. Juftice Wilmot in that cafe left it to 
the jury to fay, whether they would not prefume that livery of 
feifin was made fubfequent to the leafe. 

Mr. Howorth. The diftindlion that univerfally prevails 
through all the cafes is, that a leafe to commence from the date 
includes the day, but a leafe to commence from the day of 
the date, as in the prefent cafe, excludes the day of the leafe 
made: and the cafe of the Countcfs of Portland , in the Ex¬ 
chequer^ is in point. It was argued four times and finally ad¬ 
judged. The cafe cited from Wilfon mull be a miftake. 

Lord Mansfield. 1 think it mud be fo, and the other autho¬ 
rities are, I am afraid, too ftrong to get over. At the fame time 
I am forry that there ever exifted a determination,, which avoid¬ 
ed a fair leafe, by conftruing from the day of the date, to exclude 
the day of the date; becaufe it may be taken either way. It 
would have been a very right principle of law to have faid, if 
the one conftru&ion will render the leafe good, and the other 

6 will 
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ill 4. will main it void, the condru&ion which makes the leafe good 

— fhall prevail} becaufe it mud manifeftly'have been the intention 

of all parties, that the leafe feould be a valid and efie&ual leafe* 
Wafcica*. I applaud Lord Chief Judice Wilmat , for leaving it to the 
Jury, to prefume livery of feifitt the laft moment of the day, and 
if this cafe could be determined that way, I certainly feould 
wife for it} but it cannot. If you think you can find a con- 
. trariety of authorities, I Ihould be glad to lay hold of it, and 
Ihould be glad to bring the matter back to common fenfe and 
fee cleared principles of juftice: adding the word exchjive , or 
iuclufive , would be decifive. Then it is a queftion of con- 
ftrudion which word feould be implied. 

Aston Juftice. I think it a very hard cafe ; but the author!- 
ties are too many to be got over. The cafe in Wilfon muft be 
a miftake. 

Mr. Juftice Wilks, and Mr. Juftice AJbhurJl concurred. 

Judgment for the Lefior of the Plaintiff. 

Vide pod. Doe ex dim. Pugh verfus Duke of Leeds , infra, 724. 
a very elaborate opinion of the court, in which it was held, that 
from the date and jrom the day if the date may both include the 
day of the date. 


Samjy. Schuldam ver/us Bunniss and another. 

. the 

flat 3 Geo. -- 7 ---- 

3. c. 15. to At the trial a verdift was given for the defendants, upon the 

entries of' fecond count, and for the plaintiff upon all the other counts, 

bwTiigbt fob i ca t0 the opinion of the court, on the following cafe. 

co infpefl “ That the borough of Aldeburgh fends members to parlia- 

" menti that . ^ ^eemen of the borough become fuch, either 

fetich « from a fervitude of feven years apprenticefeip, or by elegion 5 

Iwi?Of “ tkat thc ri ght of eleding freemen is in the capital burgeffes 

mT m ** a ^ of COBrt » in their corporate affemblies, confiding of a 

* And where ** certain number of fee members of the borough of certain 

** denominations.’' ^ 

ftps of more _____ 

** ’ I ' hat Aere * 8 an ojfembly boot , in which fee eleQion of 
rough or “ officers, fee nomination and admiflionoi freemen, and all other 

“ * a * of court arc cntered » which book w kept in a ched, under 
■«*» "f “ tw ° and kcy8 » and i8 in thc cuftody of the bailiffs of the 
Sfcfcta? " borough. That the entries of admiffions of freemen in this 

ttanh the word* of the fiatutc arc in the Angular number, m*jor t Miff, (ffe. 

*S «book 


Pcrfons em¬ 
powered by 


I N . debt for five penalties upon the St at. 

rforlarsitinn rnnfift —A nf £»* AAimfe 


3 G. 3. c. 15 
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book exprefs them as being duly defied, or as taking by fervitude: 
but almott all the’freemen are now honorary freemen. That for 
about eight years lad pad, the admiflions of freemen hare not 
been entered in this book; and the town clerk faid» they were 
fo omitted by dire&ion; but that fuch direction was not the 
order of the court. 

That there is likewife a Jlampt book , made and kept by the 
town clerk, in which the admiflions of freemen are entered, 
with the times of their ad million 5 but it does not contain the 
names and characters of the perfons conflituting the courts at 
which the admiflions were made. That in this book the title 
to the freedom is not in general fet out, but there are a few in- 
fiances in which the freemen are faid to have been defied, and in 
one or two to have taken up their freedom by fervitude. 

That there is likewife a copy or duplicate of this book which 
is kept by the bailiffs. 

The town clerk alfo faid, that fince the entry of the admiflions 
in the ajfemhly book had been difeontinued, he had fometimes 
taken a minute of the admiflions on loofc papers; but that he 
did not file them or preferve them in any order, but fometimes 
carried them home to his houfe at Ipjiuich, and fometimes left 
them loofe in the ajfcmbly book. 

The town clerk likewife faid, that a difhoned man in his office 
had it in his power, if he was fo difpofed, to enter fictitious 
freemen in the Jlampt book. 

That in May 1773, there was an election for one member of 
parliament; when Mr. Fonnereau and the aforefatd Mr. Long 
were candidates; and there having been a large creation of 
freemen lately made, by the interelt of Mr. Fonnereau, Mr. Long 
was defirous of feeing whether they were made conftitutionally - 
and therefore caufcd the feveral demands dated in the declaration 
for the infpeCtion of the affembly book, to be duly made, according 
to the direction of the dau 3 Geo. 3. But the defendants refufed 
to produce it, or to permit fuch infpeCtion; referring the parties 
demanding the fame, to the Jlampt book , in the hands of the town 
clerk (of which Mr. Long had had a copy before, and in which 
the late creation was inferted), or offered to produce the dupli¬ 
cate in their cudody, for infpeCtion. 

One of the prefent bailiffs at the trial, though fubpccnacd for 
that purpofe with a fubpoena duces tecum, refufed to pr9duce the 
faid book at the trial. 

Vox.* L P The 
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1774. The defendants called nqt witneffcs; but infilled that by the 
" a »xk ~ mean '”K t ^ sc ft**' 3 Geo. 3. c. 15. they had not incurred any pe- 
0 «m' nalty by not producing or permitting an infpeClion of the affem- 
Bvmmsm hook. The queftion was, Whether under the circumftances 
of this cafe, the defendants were obliged to produce the afiembly 
book within the meaning of the Jiat. 3 Geo. 3. c. 15. 

This cafe was argued twice, id, In this term, by Mr. Cole 
for the plaintiff, and Serjeant Sayer for the defendants. After¬ 
wards in Hilary term, by Serjeant Fojler for the plaintiff, and 
Mr. Dunning for the defendants. 

The objections were two; iff, That the ftampt book was the 
only book within the meaning of the flat. 3 Geo. 3. 2dly, 
That the a&ion which was Joint, ought to have been brought 
again ft the defendants Jeparateiy. 

Serjeant Sayer for the defendants. The jft qticftion is, What 
fort of infpection th rjlal. 3 Geo. 3. c. 15. meant to give? And 
clearly, it meant to give no other than was fulficiciit to anfwer 
the end oF the ftntute ; the folc objeCl of which is, to prevent 
occafional freemen from voting at elections: thefe the act de- 
feribes to be, fuch perfons as h..ve not been admitted to their 
freedom twelve calendar months before the ekCtion; and to 
enable the parties to know who are within that defeription, it 
provides, “ that the mayor, feV. (hall, upon demand of anycan- 
A didate, his agent, or two freemen, permit fuch candidate, &c. 
** to infpeCl the bools and papers , wherein the admiffton of freemen 
“ (hall be entered, lid* But the Iegifiaturc by ufing the words 
books and papers , could never intend that a party fhould infpeCl all 
the books and papers of a corporation for a century back, or any 
other unlimited time ; but only fuch as contain any entry of 
freemen admitted as recently as the laft twelve months. If fo 
the affemblv book (the fuppreflion of which is imputed to the 
defendants) is not within the purview of the aCl; for it is in 
evidence, that no admtflion whatever had been entered in the 
affembiy books for the laft eight years; that the ftampt book was 
the only book in which any entry had been made during that 
time; confequently it was the only book which could afford any 
information on the fubjt-Cl of occafional freemen j and therefore 
the only one which the parties had a right to infpeCt. 

adly, This aCHon ought to have been brought againft the de¬ 
fendants feparately ; for the words of the ftatute are, “mayor, 
“bailiff!* &c. which (hews, it ought to be brought againft 
every bailiff, &V. offending, in the fmgular number ; and if the 

defendants 



MICHAELMAS TERM 15 GbobcbUL B. R 19$ 


\ 

defendants might be joined, the fiatute would be evaded by tef- 
fening the penalty which she party Ins no right to. Therefore 
the aft ion is ill brought. 

The court feemed clear for the plaintiff upon the firft objec¬ 
tion. But thinking the verdift which was taken for five penal¬ 
ties hard and unreafonabie, inclined to liften to the fecond, and 
therefore ordered it to ftand over for another argument upon this 
latter objcftion only. 

Upon the fecond argument Serjeant Fofier for the plaintiff; 
1 ft, as to the verdift being oppreffive, the fiatute meant to give 
repeated penalties for repeated offences ; otherwife if a fingie pe¬ 
nalty only could be recovered, the objeft of the legiflature would 
be entirely fruftrated \ becaufe it would well anfwer the purpofe 
of a candidate to indemnify the officer for refuiing. 

With refpeft to the a&ion being ill brought, becaufe jointly 
againft both bailiffs, their office is but one, and both make but 
one officer; therefore the aftion is well brought againft them 
jointly. 11 Rep. 2. Auditor Curie’% cafe. 1 Show. 289. 2 Mod. 
23. 3 Lev 399. Carth. 145. Cro. El. 625. 8 Mod. 303. Salter 
v. Grcfuenor. 

Lord Mansfield being called away to the Exchequer chamber, 
recommended it to Fofier to confult his client how many penalties* 
he would infill upon. On Lord Mansfield’s return, Ffier de¬ 
clared he would be content to take one only ; whereupon Lard 
Mansfield called upon the counfel for the other fide to go on. 

Mr. Dunning contra. The objeft of this aft of parliament is 
to make the parties offending pay the penalties, and not a perfon 
who never offended at all. The queflion is. Whether this aftion 
is rightly conceived, which fuppofes the bailiffs to have com¬ 
mitted a partnerfhip offence, and therefore to be both liable. 

Witli regard to the cafes cited, they all fall within this rule 
of diftinftion: that where the offence is in the nature of a 
trefpafs , there it is equally competent to the party injured to bring 
a joint or feparate aftion. But where it is an aft of omijfion, 
as in this cafe, the omiflion of the one cannot be coufidered as 
the omiflion of the other. v 
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Suppofing a diftin£l refufal had been proved, it was competent 
to the party aggrieved to have recovered againft the bailiff ob- 
flru£ling, but not againft the other. Therefore the action ought 
to have been brought feparately againft each of them. 

Lord Man field. By. the aft of parliament to prevent occa- 
fional votes, it is provided, that where the right of cleftion is in 

O 2 freemen 
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7774; freemen, none fliall vote unlefs they (hill have been admitted to 

*" g .. their freedom twelve calendar months previous to the election 5 

B AM * with an exception however as to all thofe, who are made freemen 
SvMMiati tt P on l ^ c foundation of inchoate rights; as by birth, marriage, 
or fervitude. In this a£l there is a claufe, upon which the pre¬ 
lent a&ion is brought. X will read it. 

“ Aud be it further enabled by the authority aforefaid, that 
« the mayor,* bailor, flier ff, town-clrnt, or other offior of any 
« corporation, having the cuflody of, or power over the records 
* f of the fame, CsV.*’ 

Touobferve from my manner of reading it that this claufe is 
technically penned; and though throughout the kingdom it is 
well known thefe offices are executed by more perfons than one, 
and that there are other offices in which many perfons are joined, 
yet this aft confulers each officer as Angle, and deferibes him 
according to his office. 

The prefont aflion was brought againft the two defendants, 
as the bailiff of the town of uAhlhorongh, for refuting the plain¬ 
tiff an infpcclion of the book or books wherein were entered the 
admiffion of freemen ; and it is brought againfl them jointly as 
the bailiff or perfons executing that office. (His Lordfliip ftated 
the cafe verbatim, and proceeded thus :} 

At the tri d there was no other queftion or difficulty than 
barely whether tlte aflcmbly book was within the description of 
the a£l of parliament. And there can be no doubt as to that; 
bccaufe the a£k relates to all books which contain the nomination 
and admiffion of freemen, and this is fuch a book, though it is 
not a book that comes down to late times. But a party may want 
to know whether other perfons have a right by fervitude, oV, 
as well as to difeover who are occafional freemen, therefore he 
has a right to infpecl all fuch books and papers. In this cafe 
the ftampt book, at beft, is but an irregular one. But it did ap¬ 
pear to me on the ftate of the cafe, that the bailiffs had conceived 
a doubt upon that point; and having been taught to believe, 
from the circumfiance of the occaAonal freemen being entered 
in the ftampt book, and the a£t of parliament operating only 
upon fuch freemen as were admitted within a year, that the 
ftampt book was the only book within the meaning of the a£t, 
they had proceeded under an apprehenflon that they were right 
in refuflng an infpc&ion of any other. 

* His Lord (hip laid a ftref# upon ttic name of each dift'cicm officer being in ibe 
Angular number. 

That 
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That being the Jighuin which I faw their condu£t, I did not 1774. 

doubt at all that for feveral offences feveral penalties (night be 

recovered ; but I thought a vcr<!i£l for fo many penalties hard 

and unreafonable. No doubt if a party chofe to go to the utmoft ver f UI ■ 

* b 0 BfWMItti 4 

extent .and rigour of tl>e a£l, he might, by repeated demands* 

raife 10,000 /. or a larger fum. ^ I therefore was willing to liften 

to the objedions, and recommended it to the parties to confider 

whether they would infift upon all the penalties. 

A formal objection which has been made is. Whether the ac¬ 
tion can be maintained againft hoik ; and moll undoubtedly it 
may; for the breach of trull in one is a breach of trufl in both. 

But in this cafe the fad is, that they both refufed : therefore 
there can be no doubt but that they might be charged jointly . 

AJlon Juflice. The right given by the ad of parliament, is 
a right of infpeding all books in v'hich the admiflions of free¬ 
men arc inferted: aud copies may be taken by the parties ap¬ 
plying. And a candidate may not only want them for the pur- 
pofe of feeing who his adverfaries are; but it may be likewife 
neceffiry to him for the purpofe of taking copies of the ad- 
millions of his own voters. Therefore he has clearly a right to 
fee all the books. 

With regard to the other queftion, Whether the adion will 
lie againft them jointly ; the bailiffs are in law but one oflicer. 

If one had opened the books and the other'll ad refufed, no adion 
could lie againft the latter. s *But litre both refufed; and both 
mull anfuer for the delinquency of both. 

Mr. Juftice Wiilcs and Mr. Jultice Ajhhuijl of the fame opinion. 

Let the Pojlea be delivered to the plaintiff. 


Clarke verjus Shle and Johnson. 

'T'lIIS was an adion of trefpafs on the cafe, wherein the 
plaintiff declared, that the defendants on the ift of June 
l/73» at London, &c. were indebted to the plaintiff iu the 
fum of 1,000/. for divers fums of money to the defendants* by 
the plaintiff, at the fpecial inftance and requeft of the defend- 
ants, before that time lent and advanced. There were two other 


Turf Jay, 
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counts for money laid out and expended, and for money had and * 
received by the defendants to the plaintiff's ufe. fan! into" 

To this declaration the defendants pleaded the general ijfue, ^ndsthe* 
and thereupon ifluc was joined. have come 

....... . . wwU'fide-i ' 

provided their identity can be traced and afccitaincd. 

o 3 This 
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This cafe came ,on to be tried at the fittings after Trinity term 
1774, at Guildhall , London, before Lord Mansfield \ when a 
verdift was found for the plaintiff, damages 459 /. 4 s. 4 d. and 
cofts 40 j. fubjeft to the opinion of the court upon the follow-* 
irig cafe. 

That David Wood being a clerk to the plaintiff a brewer, and 
receiving money from the plaintiff’s cuftomers, and alfo nego¬ 
tiable notes for the plaintiff s ufe in the ordinary courfe of bu« 
finefs, paid feveral fums with the fa id money and notes at differ¬ 
ent times, to the amount of 459 /. 4 /. 4 d. to the defendants 
upon the chances of the coming up of tickets in the State 
Lottery of 1772, contrary to the lottery aft of the faid year 1772. 

The plaintiff and the faid Wood's fureties have releafed him. 

The quellion was, Whether the faid Wood ought to have been 
admitted as a witnefs to prove the above cafe, and fuppoflng his 
evidence admiflible, whether the plaintiff is entitled to recover in 
this aftion. 

Mr. Davenport for the plaintiff. Two queftions arife in this 
cafe, 1 ft, Whether Wood ought to have been admitted as a wit¬ 
nefs ? and 2diy, Whether tire plaintiff is entitled to recover ? 

Firfi, as to the latter queftion, Whether the plaintiff' had a 
right to recover ? This depends upon whether the money was 
originally the plaintiff’s property. If it was, and it appears that 
the defendants have no right to withhold it, the law will imply 
an ojfumpfit in this cafe. Now it is in evidence that the moucy 
was paid to the defendants for the infurance of chances, contrary 
to the exprefs prohibition of the fiat. 12 Geo. 3 . c. 36. which 
in that cafe makes the receipt null and void \ therefore they are 
wrong doers, and have no right to withhold it. It is likewife 
in evidence that this was the identical money which Wood had 
received for his mailer’s ufe *, coufequently, if the teftimony of 
•Wood is admiflible, the plaintiff is entitled to recover. 

il. Point. Wood is an admiflible witnefs: ift, Becaufe by the 

relcafe it was indifferent to him whether his mailer recovered or 

/ 

not} therefore he is a difinterefted fervant; but if not, in 
cafes of neceility like this, even an interefted fervant may be a 
witnefs. 2dly, If objefted that he was incapacitated, as being 
partireps criminis , the exception will not hold ;, becaufe here, 
the plaintiff is an innocent perfon; and therefore had a right to 
call him in fupport of this aftion. 

Mr. Buller contra for the defendants. IJ. Point. Wood is a pax~ 
criminis \ and therefore clearly incompetent: for no man 

ihall 
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ihail be admitted to prove his own turpitude; as perjury or the 
-like. This man was called to prove himfelf guilty of a breach 
of truft in embezzling his matter's money, and alfo of a breach 
of the a£t of parliament; therefore his evidence wr.s inadmiffi- 
blc, In Holt verfus Tyre/l, Eajl t 13 Geo. i. R. B. at bar, a 
truttee was not allowed to prpve himfelf guilty of a breach of 
trutt. The cafe was this; in debt upon bond the defendant 
pleaded the Stat. 5 and 6 Ed. 6 . c. 16. again ft buying and 
felling offices : and upon the trial a witnefs was called to give 
an account upon what occafion the bond was given : but Lord 
Raymond chief juftice, refufed to admit him, becaufe he was 
privately entrufled to make the bargain by both parties, .and to 
keep it fecret. 

1 ft Point. The plaintiff is not entitled to recover ; for there 
is no contract cither exprefs or implied in rcfpc£t of him ; nor 
was the money ever received as iiis : on the contrary, the whole 
tranfa£lion was between the defendant and the witnefs; and fo 
far as in an illegal proceeding like this, which is ipfo faclo void, 
there can be fait! to be any undertaking by the defendants, it 
has been complied with: for though they were fortunate by file 
numbers not coming up, yet thty have run the rifle, and there¬ 
fore performed their part of the agreement: coufcquently, there 
is no foundation for an aAion to recover back the money paid. 
It is like the cafe of money given to an agent to bribe a cuftom- 
houfe officer ; in which cafe no action will lie to recover it back ; 
or money paid upon an ufurious contrail, which was the cafe in 
\Tcmhins verfus Barnett^ 1 Salk • 22. 

Lord Mansiillp. That cafe has been denied a tljoufand 
times. 

Mr. Buller. But the principle is a found pne, and applies 
in this cafe $ namely, that ex malefic io non oritur contraRus\ et 
in pari dcliElo potior efi conditio defendentis : there the tranfa&ion 
was illegal, therefore no a&ion will lie. 

Lord Mansfilld after ftating the cafe. As to the firft quef- 
tion there can be no doubt but that Wood was an admiffible wit¬ 
nefs. In Bulb verfqs Rawlins , in debt upon the Stat. 2 Geo. 2. 
c. 24. again ft bribery, a maxi who had taken the bribery oath, 
was held a competent witnefs, to prove that he himfelf had been 
bribed. 

The next queftion is, Whether the plaintiff can maintain this 
a&ipn ? This is a liberal a£Uon in the nature of a bill in equity i 
gad if, under the circumftances of the cafe, it appears that the 

O 4 defendant 
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1774. defendant cannot irt confcience retain what is the fubje£l-matter 
"c ah the plain tiff may well fupport this a£lion. 

wrfm There are two forts of prohibitions ena&ed by pofitive law, 
^w»ne*r! d * n re ^P c< ^ °f contracts, ift. To proteCt weak or neceffitous men 
from being over-reached, defrauded, or opprefled. There the 
rule in pari delicto, potior eft conditio defendentis, does not hold $ 
and an a&ion will lie ; becaufe wljere the defendant impofes 
upon .the plaintiff it is not par deliilum. 

The cafe of Tomkins verfus Barnett , has been long exploded. 
In Bofanquet verfus Dafisivood , Lord Hardtvicke and Lord Talbot 
both declared their diiapprobation of it: for in that cafe there 
was not par delictum. In the cafe of money given by a bank- 
• Smith v. rupt or his relations * to a creditor, to fign the certificate, the 
c °~ tranfaftion is againft the exprefs prohibition of the a£t of parlia- 
jyj fc ment, and both are parties to it, but not equally guilty; for the 
fa's Ni. bankrupt is an opprefled party ; and therefore the action will lie. 

Pn. 131. The next fort of prohibition is founded upon general re ifons 
of policy and public expedience. There both parties offending 
are equally guilty *, par eft delirium, cl potior eft conditio defen- 
dentis. The prohibition m the lottery a fiat. 12. Geo. 3. c. 63. 
is of this fort; and in this cafe no doubt but the defendants and 
the witnefs Wood, were equally guilty. Therefore at Guildhall , 
upon the firft impreflion, I was of opinion again It the plaintiff; 
becaufe I thought that the maftcr could not ftand in a better 
fituation than thd fervant, and the ftrvant was clearly particcps 
criminis. But I changed my opinion t I thought, and now 
think, the plaintiff does not fue as (lauding in the place of 
Wood his clerk : for the money and notes which Wood paid to 
the defendants, are the identical notes and money of the plaintiff. 
■Where money or notes are paid bond fide, and upon a valuable 
confideration, they never (hall be brought back by the true owner; 
but where they come maid fide into a perfon's hands, they are in 
the nature of fpecific property ; and if their identity can be 
traced and afeertained, the party has a right to recover. It is of 
public benefit and example that he (hould: but otherwife, if 
they cannot be followed and identified, becaufe there it might 
be inconvenient and open a door to fraud. Miller verfus Race, 

1 Bur. 452 : and in Golightly verfus Reynolds , the identity was 
traced through different hands and (hops. Here the plaintiff* 

, fues for his identified property, which has come to the hands 
of, the defendants iniquitoufly and illegally, in breach of the 
J 3 aft 
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a Ct of parliament.* Therefore they have no right to retain it $ 
and confequently the plaintiff is well entitled to recover. 

The three other judges concurred. 

Judgment for the plaintiff. 
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Goodright ex dim. Elizabeth Carter, verjits samedq. 
{Straphan and others. 

TTPON fliewing caufe why a new trial fhould not be granted n e . < j e ii» CT y 

the cafe appeared to be as follows: ter^elS *of 

In cje&ment for a houfe in Thames Jlreet* the leflor of the i arettt 0 f M 
plaintiff {hewed a right under the will of one James Roberts , ^ d d *“" w 
dated July 14th, 1710. The defendants claimed as or under w hUft »- 
the reprefentatives of one Greening , who had been in poffeffk n 
from the year 1737. But it was (hewn that he had accounted 
for the rents and profits, to the leffor of the plaintiff and her g, „ 
hufbaud, and therefore there was no pretence for a bar by the '**"£*£ 
flatute of limitations. But the obje£Uon was, that by widen- bein^rc-e*- 
ture bearing date 19th July 1737, and made between Charles 
Carter and Elizabeth his wife on the one part, and William ^nde.^um. 
Grceningj on the other part, reciting, that Elizabeth Carter , be 

the leffor of the plaintiff, after the deceafe of Mary Trimmer , 
by virtue of the will of James Roberts , was or would be well jj very> tbo* 
entitled to the inheritance of the faid houfe in Thames-Jlreety ^' dc t c .d«d 
and alfo to three other houfes in Reading : and reciting, that toe by and 
faid Charles Carter was then indebted to Greening , in 10a I. and -{‘“'the' 
at the fpecial inftance and requeff of the faid Charles Carter* vrifrjsM 
and Elizabeth his wife, had agreed to fumifh them with a fur- lcvicjL 
ther fum of 144/. for the maintenance and fubfiftence of them 
and their family, fo long as the faid Mary Trimmer fhould live , 

by way of mortgage, they demife to him as well the faid houfe 

in Thames-Jlreety as the three houfes in Reading , for the term 
of 99 years, at a peppcr-corn rent, from the death of the faid 
Mary Trinnner ; nevcrthelefs upon condition, that if the faid 
Carter or his wife, or one of them, their executors, admini- 
ilrators, .or affigns, fhould pay to the faid Greening the faid fum, 
esfr. with interefl, ^t the end of fix months after the deceafe of 
Mary Trimmer , then the faid indenture of demife fhould ceafe, 
tfc. and the hufband covenants that he would pay, We. and the 
deed was executed by both. 


Three 
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Three exhibits were produced, all fubfequtnt to the death of 
■ Charles Carter the hufband. The firft was an account dated, 
confiding among ft other articles of a receipt for rent of the houfe 
in Thames-Jlrett, from 1755 to 1760, out of which was deduct¬ 
ed an article for interefi due, a balance ftruck, and the account 
figned by Elizabeth Carter, 

The fecond as follows: 83d May, 1763. I do hereby furren- 
der the pofftjfion of a houfe belonging to me at Reading late in 
the occupation of Mr. Collins , but now empty, to Mr. Thomas 
Sunders and William Smith, executors of Mr. William Greenings 
.deceafed, the mortgagee thereof. Signed Elizabeth Carter % 
witnefs John Lewis. 

The third, 23d May, 1763. Mr. Miles , I do hereby direct 
you to attorn tenant for your houfe and (hop at Reading , from 
Lady-day lad, to Mr. Thomas Sanders and Mr. William Smith , 
executors of Mr. William Greening , the mortgagee of the faid 
premifes, and to pay them all rent that (hail become due 
for the fame, from that time ; and I defire you will pay the rent 
that was due at Lady-day lad, to the fame perfon as you former¬ 
ly paid your rent to for my ufe. Signed Elizabeth Carter ; wit¬ 
nefs John Lewis. 

Mr. Wallace and Mr. Bearcroft for the defendants argued, 
that the leafe was not void, but only voidable, and that the acU 
done by the plaintiff amounted to a confirmation of the deed : and 
cited Hutton 55. 102. 2. Rep. 60. Wifcot's cafe. Dyer gs.pl. 13. 
Dyer 159. Cro. E/iz. 112. JaclJon ' r . Mordaunt . 1 Rcl. Abr. 475. 

Mr. Dunning , contra , for the plaintiff, infilled that the deed of 
a married woman is void: and that in this cafe there was no 
ad of ratification as to the houfe in London , for which the pre_ 
fent eje&ment was brought, whatever there might be as to th e 
lands in Reading. That with refped to the authorities cited, 
they were all cafes of leafes, in fupport of which the court had 
been very liberal: but this was a mortgage, not a leafe ; and 
therefore not within the reafon of thofi. cafes. 

Cur advifare vu/t. 

Afterwards, on Thurfday the 24th of November , Lord Mans- 
field delivered the opinion of the court. His lordfhip ft a ted 
the cafe as above and then proceeded as follows: 

It is infifted by the defendants, that the fercral exhibits proved 
in the caufe amount to a ratification of the mortgage by-the 
leffor of the plaintiff. In ftriClnefs, a fine is the proper method 
A^a married woman to part with her right i fo that a formality 

of 
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of law only is granting. But in confciebce (he has confirmed 
this fecurity which was entered into for the maintenance and 
fupport of herfelf and family. She and her hufband, in imme¬ 
diate want of money for their fubfiftence, apply to Greening , to 
lend them 150 /. upon the mortgage of a reverfion: Greening 
readily acquiefces, advances it without referve, and is content 
to lay out of his money 'till the icverfion (hould fall in. In a cafe 
fo circuit) (lanced, I thought it cruel to contend for the wife, 
that the mortgage was vo,id $ and «fter fo many folemn r.£U on 
her part, it is a proceeding againft every -principle of natural 
juftice and equity. Therefore I dire&ed the jury, that if they 
thought the fads given in evidence amounted to a fufficient 
confirmation by the wife, they (hould find for the defendants* 
and tfyey have fo done. 

Mr. Wallace at the trial put it upon the footing of leafes by 
hufband and wife referving rent or no rent; which the authori¬ 
ties fay are not void, but only voidable by the wife after, the 
hu(band*s death, and if (he ratifies them (he is hound. It was 
anfwered, that thofe authorities were byway of exception to the 
general rule of law, which fays, the deed of a married woman it 
void} and they were allowed of for the fake of agriculture and til¬ 
lage. That this, it is true, is a leafe for 99 years, and a centmry 
ago the court would not have feen further'; but now it is faid 
the court mult lock further and fee the real iutent of the deed* 
namely, that it was a mortgage. 

We are all of opinion, that the anfwer is a good one, and 
that the exception to the general rule was allowed of for -the 
advancement of agriculture and tillage. 

We are alfo of opinion, that the court ought to look into the 
fubftance of the deed, and to fee with the fame eyes as the red: 
of the world : ic is in fubjlance a mortgage , though in form a leafe 
for 99 years. But we think we have good authority to fay., that 
the wife is nevcrthelcfs bound by it, and that her fubfequent 
adls fet up this mortgage agaiuil her. 

Perims , which is a very good authority in point of law, in 
feci . J 54. fays, « It is to be known that a deed cannot have 
** and take effe£t at every delivery as a deed ; for it the firtl de- 
** livery take effect, the fecond delivery is void. As in cafe an 

V infant, or a man in prifon, makes a deed, and deliver the fame 
M as his deed, We. and afterwards the infant, when comcth 
“ to his full age, or the man imprifoned when he is at large, de- 

V liver again the fame deed as hisdeed, which he delivered before 

12 " as 
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** as his deed, this fecond delivery is void. But if a married 
« woman deliver a bond unto me, or other writing as her deed, 
“ this delivery is merely void; and, therefore, if after the death 
** of her hulband fhe being foie, deliver the fame deed again 
** unto me as her deed, the fecond delivery is good and ejfeEluul." 
Hie year books, Mich. 3 Hen. 6. 4. and Hil. 8 Hen. 6. 8. 
confirm the propofition laid down by Perkins \ namely, that 
the deed is not to be re-executed or re-attefted, but delivered 
only. Now delivery is an a& in pais only. 

The queftion then is, Whether the law has laid down any pre- 
crfc form in. which delivery mud be made, or whether circum- 
fiances may not be equivalent to it without actual delivery ? 

Lord Coke in his Commentary on Lit. 36, fays, “ As a deed 
** may be delivered to the party without words, fo a deed may 
“ be delivered by words, without any a£l of delivery: as if the 
“ writing fealed lies upon the table, and the feoffor or obligor 
“ fays to the feoffee or obligee, take up the faid writing, it is 
“ fufficicnt for you, as it will ferve your turn, it is a fufficient 
" delivery.”—2 Roll. Abr. a6 . pi. 2. 

This brings it to the fingle quell ion. Whether thefe fa£ls 
amount to a delivery. Now the mortgage deed was in the hands 
of the mortgagee: the wife, after the death of her hulband the 
mortgagor, furrenders pofleflion under her own hand to Sanders 
and Stnithf the executors of the mortgagee, and orders the tenants 
to attorn to them as executors of the mortgagee in terms. This 
is a clear acknowledgment that the deed was hers, and that 
fhe was content, the defendants fliould enjoy according to the 
terms of the deed. 

Therefore, we are all of opinion for the defendants, and that 
thefe fa£ls were a confirmation of the mortgage, upon the ground 
of their being equivalent to a re-delivery of the deed. 

Pcr.Qur. unanimoufly. Rule for a new trial difeharged. 


Campbell verfius IIall. 

*T*HIS cafe was very elaborately argued four feveral times; 

and now on this day Lord Mansfield dated the cafe, and 
delivered the unanimous opinion of the court, as follows : 

This is an a&ion that was brought by the plaintiff James Camp • 
belly who is a natural born fubje£fc of this kingdom, and who, 
upon the 3d bf March 1763, purchafed a plantation in the 
ifland'of Grenada: and it is brought againd the defendant 

William 
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William Hall, who was a colle&or for his Majefty of a duty of 17 74- 
four and an half per cent . upon all goods and fugars exported 
from the ifland of Grenada . Andthe a&ion is brought to recover ™ e . Jm 
back a fum of money which was paid, as this duty of four and an H * tl " 
half per cent., upon fugars that were exported from the ifland of 
Grenada, by and on account of the plaintiff*. The a&ion is an 
a&ion for money had and received; and it is brought upon this 
ground} namely, that the money was paid to the defendant 
without any conGderation ; the duty, for which, and in refpc& 
of which he received it, not having been impofed by lawful or 
fufficient authority to warrant the fame. It is dated by the 
fpecial verdi&, that that money ftili remains in the hands the 
defendant, not paid over by him to the ufe of the king, but con¬ 
tinued in his hands, and fo continues with the privity and con- 
fent of his Majefty’s Attorney General , for the exprefs purpofe of 
trying the queftion as to the validity of impoiing this duty. 

It came on to be tried at Guildhall, and of courfe, from the 
nature of the queftion, both Tides came prepared to have a fpecial 
verdi&; and a fpecial verdi& was found, which ftates as follows. 

That the ifland of Grenada was taken by the Briti/b arms, in 
open war, from the French king. 

That the ifland of Grenada furrendered upon capitulation, 
and that the capitulation on which it furrendered, was by re¬ 
ference to the capitulation upon which the ifland of Martinique 
had before furrendered. 

The fpecial verdi& then ftates fome articles of the capitulation, 
and particularly the 5th article, by which it is agreed, That 
Grenada fhould continue to be governed by its prefent laws 
until his Majefty’s further pleafure be known. It next ftates 
the 6th article? where, to a demand of the inhabitants of 
Grenada, requiring that they fhould be maintainedQin their 
property and effe&s, moveable aud immoveable, of what nature 
foever, and that they Humid be preferved in their privileges, 
rights, honors, and exemptions; the anfwer is, the inhabitants, 
being fubje&s of Great Britain , will enjoy their properties and 
privileges in like manner as the other his MtJeffs fubje&s in 
the other Britijh Leeward ljlands: fo that the anfwer is, that 
they wiH have the confequences of their being fubje&s, and that 
they will be as much fubje&s as any of the other Leeward 
ljlands. 

Then it ftates another article of the capitulation} viz. the 
7 th article, by Which they demand, that they {hall pay no other 

duties 
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1774* duties than what they before paid to the French king; that the 

-capitation tax (hall be the fame, and that the expenecs of the 

CA *er” tL courts of juft ice, and of the adminiftration of government. Humid 
Hall, be paid out of’the king’s demefne: in anfwer to which they are 
referred to the anfwer I have Hated, as given to the foregoing 
article; that is, being fubje&s they will be entitled in like 
manner as the other his Qiajcjly's fubjecls in the Lriijb Leetuard 
J/lands. 

The next thing dated in the fpecial verdift is, the treaty of 
peace figned the 10th February, 1763; and it ftates that part 
of the treaty of peace by which the iflatid of Grenada is ceiled » 
and fome claufes which are not at all material for me to ftate. 

The next instrument is a proclamation under the great feal, 
bearing date the 7th of October) 1763, wherein amongft other, 
things it is faid as follows: 

Whereas it will greatly contribute to the fpeedy fettling our 
• faid governments, of which the ifland of Grenada is one, that 
our loving fubjefts fhould be informed of our paternal care for 
the fecurity of the liberties and properties of thofe who are and 
fhall become inhabitants thereof: we have thought fit to publilh 
and declare by- this our proclamation, that we have in our letters 
patent under our great fer.l of Great Britain , by which the faid 
governments are conftituted, given exprefs patter and direBion 
to our governors of the faid colonies refpeflivcly, that fo foon 
as the ftate and circumftances of the faid colonies will admit 
thereof, they (hall, with the advice and confent of the members 
of our council fummon and call general aflemblies, within the 
faid governments rtfpc£livt ly, in futh manner and form as is 
ufed and directed in thofe colonies and provinces of America, 
which are already under our immediate government; and we 
have al^ given power to the faid governors, -with the confent of 
our faid councils, and the rrprefentatives of the people to be 
fumnioned as aforefaid, to make , conJlitute % and drdain laws, 
ftatutes, and ordinances, for the public peace, welfare, and good 
government of our faid colonies and the inhabitants thereof, as 
near as may be agreeable to the laws of England , and under 
fuch regulations and reftri&ions, as are ufed in our other colo¬ 
nies. 

The next inftrument dated in the fpccial verdift, is the letters 
patent under the great feal, or rather a proclamation, bearing 
jlate the 2<Sth March, 1 764; wherein, the king recites a furvey 
{gild divifion of the ceded iflands, aud that he had ordered them 

to 
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to be divided into allotments, as an invitation to purchafors 
to come in and purchafeupon the terms and conditions fperified 
in that proclamation. 

The next inftrument ftated, is the letters patent * under the 
great feal, bearing date the yth of Aprils 1764. In thefe letters 
there is a commiflion appointing General Melville governor, with 
a power to fummon an affembly ns foon as the ftate and circum- 
ftances of the ifland would admit, and to make laws with con* 
fent of the governor and council, with reference to the maimer 
of the other affemblies of the king's provinces in America, 
This inftrument is dated the 9th of Aprils 1764. The governor 
arrived in Grenada on the 14th December , 1764, and bfefore 
the end of the year 1765, an affembly a&ually met in the 
Hland of Grenada . But before the arrival of the governor at 
Grenada , indeed before his departure from London, there is 
another inftrument upon the validity of which the whole queftion 
turns, which inftrument contains letters patent uuder the great 
feal, bearing date the 20th July , 1764. Wherein, the king re¬ 
citing, that whereas, in Barbndoes , and in all the Briti/b Leeward 
IJlands , there was a duty, of four and an halC per cent, upon all 
fugars, &c. exported} and reciting in thefe words; that whereas 
it is reafonable and expedient, and of importance to our other 
fugar iilands, that the like duty (hould take place in our faid 
iiland of Grenada; proceeds thus: we have thought fit, and 
our royal will and pleafure is, and we do hereby, by virtue of 
our prerogative royal, order, direct, and appoint, that from 
and after the 29th day of September ntxt enfuing the date of 
thefe prefents, a duty or impoft of four and an half per cent. 
in fpecie, (halt be raifed and paid to us, our heirs and fuc- 
ceffors, upon all dead commodities, the growth and produce of 
our faid ifland of Grenada , that (hall be (hipped off from the 
fame, in lieu of all cujloms and import duties , hitherto collected 
upon goods imported and exporter "tito and out of the faid 
ifland, under the authority of his moft Chriftian Majefty. 

The fpecial verdift then dates that in fa£k this duty of four 
and an half per cent, is paid in all the Briti/b Leeward IJlands % 
and fets forth the feveral a&s of affembly relative to thefe duties. 
They are public a£h: therefore, I (hall not ftate them; as any 
gentleman may have accefs to them ; they depend upon different 
circumftances and occafions, but are all referable to tbofe duties 
in our Ulsnds. This, with what I fet out with in the opening, 
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1774. it die whole of the fpecial verdict that is material to the qucf- 
-- tion.* 

The general queftton that arifes out of alt thefe fafts found by 
Hub ' the fpeeial vtrdid, is this} whether the Utter*patent under the 
great ieal, Bearing date the aoth July, 1764, are good and valid 
to ofeoltfli the French duties; and in lieu thereof to impofethe 
fburand half percent, duty above mentioned, which** paid ia 
all the Brhi/b Leeward JJlands t 

It has been contended at the bar, that the letters patent are 
void on two points; the firfl is, that although they had been 
made before the proclamation of the 7th Offober, 1763, yet 
die king could not exercife fuch a legiflative power over a con¬ 
quered country. 

The ffcond point is, that though the king had fuflicient power 
and authority before the 7th Oftober, 1763, to do fuch legif¬ 
lative aft, yet before the letters patent of the 2o«h July, 1764, 
he had diverted himfelf of that authority. 

A gredt deal has been faid, and many authorities cited relative 
to propofitions, in which both fides feem to be perfectly agreed; 
and which, indeed are too clear to be controverted. The dating 
fome of thofe propofitions which we think quite clear, will 
»lead us to fee with greater perfpicuity, what is the quertion up¬ 
on the firft point, and upon what hinge it turns. 1 will rtate 
the propofitions at large, and the firrt is this: 

A country conquered by the Brlti/h arms becomes a dominion 
of the king in the right of his crown ; and, therefore, necefiarily 
fubjeft to the legiflature, the parliament of Great Britain. 

The ad is. That the conquered inhabitants once received 
under the king’s proteftion, become fubjefts, and,are to be 
univerfalty confidered in that light, not as enemies or aliens.' 

The 3d, That the articles of capitulation upon which the 
country is furrendered, and the articles of peace by which it 
is ceded, are facred and inviolable according to their true intent 
and meaning. 

The 4th, That the law and legiflative government of every 
dominion, equally a {lefts all perfons and all property within the 
limits thereof; and is the rule of decifioti for all queftkms which 
arife there. Whoever purchases, lives, or fues there, puts him- 
fclf under the law of the place. An Englijbman in Ireland , 
Minorca , the JJle of Man, or the Plantations , has no privilege 
dirtinft from the natives. 
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The 5th, That the laws of a conquered cbunfry continueia 
force, until they are altered by the conqueror: the abfltrd ex¬ 
ception as to Pagans, mentioned in Calvin's cafe, Ihews the oni- 
verfality and antiquity of the maxim. For that diftlo&ioa 
could not cxid before the Chridian *ra } and in all probability 
aroie from the mad euthufiafra of the Qreifadet, In the prefent 
cafe the capitulation exprcfsly provides.and agrees, that they {hall 
continue to be governed by their own laws, until his majedy’s 
further pleafure be kuowr*. 

The 6th, and lad proportion is, that if the king (and wheri 
I fay the king, I always mean the king without the concurrence 
of parliament,) has a power to alter the old and to introduce near 
laws in a conquered country, this legiflation being fuboxdinnte,- 
tliat is, fubordinate to his own authority in parliament, he cannot 
make any new change contrary to fundamental principles: he can¬ 
not exempt an inhabitant from that particular dominion $ as for 
indance, from the laws of trade, or from the power of parliament; 
or give him privileges cxclufive of his other fubjedls ) and fo iti 
many other indances which might be put. 

But the prefent change, if it had been made before the 7th 
October 1763, would have been made recently after the cefliuii 
of Grenada by treaty, and is in ittelf mod xeafouable, equitable, 
and political; for it is putting Grenada , as to duties, on the fame 
footing with all the llritijb Leeivard ljlatids. If Grenada paid' 
mere it would have been detrimental to her j if lefs, it mud be 
detrimental to the other Leeward ljlatids: nay, it would have 
been carrying the capitulation into execution, which gave the 
people of Grenada hopes, that if any new tax was laid on, their 
cafe would be the fame with their fellow fubje&s in the other 
Leeward jjlands. 

The only quedion then on this firft point is, Whether the 
king had a power to make fuch change between the 10th of 
February , 1763, the day the treaty of peace was tigned, and the 
7th OSlober , 1763 ? Taking thefe proportions to be true which 
I have dated; the only quedion is. Whether the king had of 
himfelf that power f 

It is left by the coriditutidn to the king’s authority to grant 
or refufe a capitulation: if he refutes, and puts the inhabitants 
to the fword ot exterminates them, all the lands belong tb him. 

If he receives the inhabitants under his pfote&ibrt and grantrf 
them their property, he has a power to fix fuch terms and con¬ 
ditions as he flunks proper. He is intruded with making tlie 
Vol. I* * P treaty 
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<774* treaty of peace: lie may yield up the conqueft, or retain it upon 
what terms he places. Thcfe powers no man ever difputed, 
neither has it hitherto been controverted that the king might 
change part or the whole of the law or political form of govern** 
mettt of a conquered dominion. 

To go iuto -the hiftory of the conquefts made by the "crown 
of England* 

, The conqueft and the aheration of the laws of Ireland have 
been varioully and learnedly difculfed by lawyers and writers of 
great fame, at different periods of time: but no man ever fa id, 
that the change in the laws of that country was made by the 
parliament of England: no man ever faid the crown could not 
do it. The fad: in truth, .after all the refearchcs which have 
been made, comes out clearly to be, as it is laid down by Lord 

HngfcJ hp. Chief ■ Juft ice Vaughan *, that Ireland received the laws of 
England, by the charters and commands of Hen. 2, king 
John, Hen. 3. and he adds an el extern to take in Ed. 1. and 
the fubfequent kings. And he (hews clearly tho miliake of 
imaginings that the charters of the X2th of John , we re by the 
alien t of a parliament of Ireland. Whenever the fir ft parliament 
was called in Ireland, that change was introduced without the 
interpofition of the parliament of England and muft, therefore, 
be derived from the crown. 

Walt*. Mr. Barrington is well warranted in faying that the ftatute of 

Wales , 12th Ed. ill, is certainly no more than regulations made 
by the king in his council, for the government of Wales , which 
the preamble fays was then totally fuhdued. Though, for va¬ 
rious political purpofes, he feigned Wales to be a feoff of his 
crpwu •, yet he governed it as a eonquejl. For Ed. jft never 
pretended that he could, without the aiVent of parliament, make 
laws to bind any part of the realm. 

MtrvAek. Berwick , after the conqueft of it, was governed by charters 
from the crown without the interpofition of parliament, till the 
feign of Jac. ill. 

Ctfiony, All the alterations in the laws of Gafcony, Guienne, and ' 

CmH*' Calais, muft have been under the ling’s authority; becaufe all 
the a£ts of parliament relative to them are extant. For they 
were in the reign of Edward 3d, and all the a£U of parlia¬ 
ment of that time are extant. There are fome a£ts of par¬ 
liament relative to each of thefe conquefts that I have named, 
but none for any change of their laws, and particularly with re- 
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parti to Calais , which is alluded to as if their laWs were con- *??<+- 
(idered 4 s given by the crown. , r; ^ 

Befides the garrifon, there are inhAtants, property* and trade 
in Gibraltar s ever fince that tonqueit the king has made order* C***- 
and regulationsfuitable to thofc who live, &e. or trade, orekypy 
property in a garrifon town. 

The Attorney General alluded to a variety bf indances, and Mme n n 
feveral very lately, in which the king had exerclfed legiflatum 
in Minorca i there, there are many inhabitants, much property, 
and trade. If it is faid, that the king does it aa coming in the 
place of th.' king of Spain, becaufc their old confutation remains, 
the fame argument holds here. For before the yth OQobtr 1763, 
the original conflituttoh of Grenada continued, add the kipg 
flood in place of their former fdvercigm 

After the conqueft of New Tori, in which molt of the old itew Torts 
Dutch inhabitants remained, king Charles 2d changed the 
form of their conflitution and political government} by granting 
ic to the duke of York, to hold of his crown, under all the re¬ 
gulations contained in the Utters patent. 

It is not to be wondered at that an adjudged cafe id point has 
not been produced. No queflion was ever flatted before, but 
that the king has a tight to a legiflative authority over a con¬ 
quered country} it was never denied 'in Wejlmihjler-haff i' it 
never was queflioned in parliament. Coke's Report of the ar¬ 
guments and refolutions of the judge* in Calvin's cafe, lays it 
down as clear. If a king (fays the book) comes to a kingdom by 
Conquefl, he may change and alter the laws of that kingdom} 
but if he comes to it bv title and defeent, he cannot change the 
laws oF himfelf without the confent of parliament 4 . It is plain •~° r f jj f. 
he allude* to his own country* becaufc he alludes to a country 
Where there is a parliament. 

The authority alfo of two great names has been cited, who 
take the propofition for granted. In the year 1722, the aflembly 
of Jamaica being refra&ory, it Was referred to Sir Philip Yorhe 
qnd Sir Clement IVearge , to know ** what could be done if the 
*• aflembly fhouid obftinately continue to withhold all the ufual 
*• fupplies.” 1 They repotted thus i »« If Jamaica was flill to be 
“ confidered as a conquered ijland , the king bad a right to U%g 
* * tones upon the inhabitants } but if it was to be confidered in 
“ the fame light as the other colonist, no tax could be impofed 
11 on the inhabitants but by an ajjembly of tbs ijland, or by an 
" ofparliament.” 
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They cotifidered the difliuAion in law a« dear, and an ind-if- 
• putable confrquence of ifl-uid being in the one Itate or in 
the other. Whether itWmainrd a conquefl, or was made a 
colony they did not examine. 1 have upon former oecafions 
traced the conftituttou of Jamaica, as far as there are papers and 
records in the offices, and cannot And that any Spaniard remain¬ 
ed upon the ifland fo late as the refloration j if any, there were 
very few. To a queftion I lately put to a ptrfon well informed 
and acquainted with the country, his anfwer was,.there were no 
fyam/b names amqng the white inhabitants, there were among 
the negroes. King Charles 2<1 by proclamation -invited fettiers 
there, he made grants of lands: he appointed at Brit a governor 
and council only: afterwards he granted a com million to tins 
governor to call an aflembly. 

The. conftitution of every province, immediately under the 
king, has arifen in the lame maimer; not from grants, but 
from commitlions to call afl'emblies: and, therefore, ail the Spa¬ 
niards having left the ifland or been driven out, Jamaica from 
the firlt fettling was an Englifh colony, who under the authority 
: of the king planted a vacant ifland, belonging to him in right of 
his crown ; like the cafes of the ifland of St. Helena and St. John, 
mentioned by Mr. Attorney General. 

A maxim of conltitufionai law as declared by all the judges in 
Calvin’s cafe , and which two fuch men, in modern times, as Sir 
Philip Torke and Sir Clement If’eargr, took for granted, will 
require fome authorities to fluke. 

but on the other fide, no book, no faying, no opinion has been 
cited; no iullance in any period of hiitory produced, where a 
doubt has been raifed concerning it. The counfel for the plain¬ 
tiff no doubt laboured this point from a diffidence of what might 
oe our opinion on the ftcond queltion. but upon the fccond 
point,’ after full confederation we are of opinion, that before the 
letters patent of the 2cth July, 1764, >ihe king had precluded 
himfelf from the exercife of a itgiflative authority over the ifland 
of Grenada. 

The Brft and material inflrument is the proclamation of the 
7th OSldber, 1763. Sec what it is that the king there fays, with 
wfaat view, and how he engages himfelf and pledges his word. 

“ For the better fecurity of the liberty and property of thofe 
■** who are or fhall become inhabitants of our ifland of Grenada, 
•• we have declared, by this our proclamation, that we have 
44 coouniffioncd our governor (as foon as the flat t and circum- 

11 fiances 
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« flames of the colony will admit,) to call an ajembly to ennft 
«« laws” & c. With what view is this made ? It is to invite 
fcttlers and fubjedls : and why to invite ? That they might think 
their properties, life. more fccurc -if the legiflation was veiled in 
an afli mbly, than under a governor and council only. 

Next, having rftablifhed the conftitution, the proclamation of 
the 20th March , 176.1, invites them-to come in as purchafurs: 
in further confirmation of all this, on the 9th dpril, 1764, three 
months before Jn/y, an a&ualcommiflion is made out to the 
governor to call an afi'embly as foon as the ft ate of the tfland 
would admit thereof. You obferye, there is no refervation io the' 
proclamation of any legiflature to be excrcifed by the king* or by 
the governor and council under his authority in any mantier, 
until the a (Terribly fhould meet; but rather the contrary: for 
whatever conftruCtion is to be put upon it, which, perhaps, may 
be very difficult through all the cafes to which it may be ap¬ 
plied, it alludes to a government by laws in being, and by 
courts of juftice, not by a Icgijlative authority, until an aftem- 
bly fti-mid be called. There does not appear from the fpecial 
verdict, any impediment to the calling an afterribly immediately 
on the arrival of the governor, which was in December , 1764. 
But no aflembly was called then or at any time afterwards, till 
lire end of the year 1765. • 

We therefore think, that by the two proclamations and the 
commiffion to governor Melville , the king bad immediately and 
irrecoverably granted to all who were or fhould become inhabit, 
ants, or who had, or fhould acquire property in the iiland of 
Grenada, or more generally to all whom it might concern, tha* 
the fubordinate legill nion over the iiland fhould be exercifed by 
airaflembly with the confent of the governor and council, in 
like manner as the other illands belonging to thejting. 

Therefore, though the abolithing the duties of the French king 
and the fubflituting thi* tax in. its (lead, which according to the 
finding in this fpecial verdict is paid in all the Britijh Leeward 
ljlatids, is juft and equitable with refpeCl to Grenada itfelf^ 
and the other Britijh Leeward JJlnnds , yet, through ffie fhat¬ 
tention of the king’s fervants, in inverting the order in which the 
iuftruments ftiould have palled, and been notorioufly publifhed, 
die laft ail is contradictory to, and a violation of the firft, and 
is, therefore, void. How proper foever it may be in refpeil to the 
obje£l of the letters patent of the 20th July, 1764, to ufe the 
words of Sir Philip Terke and Sir Clement M'eargf, ** it can only. 
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** be done, by the ajfembly qf the ijland, or by an a& of the 
** parliament of Great Britain.** 

The confequence is, judgment mu ft be given for the plaintiff 1 . 


fnflkieAt 
ground to 
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vaiwftpr 
extingmlh 
jfwmofa 
yiiit rent. 


£lt>uioce vtrju 4 Knott end Other!. 

T JPON jewing, caufe why a new trial ftiould not be granted 
ACMt4wd> in this cafe, Mr. Juftice Ajbhurfl reported from Baron Eyre 
ft tfa^pe. M follow*: this was an a£tion of trefpafs for breaking and enter* 
fcythe^S** ***? the plaintiff's houfe, and deftroying his goods. Plea not 
of bmitati- guilty. Vcrdia for the plaintiff. 

The defendants were bailiffs of Dennis Rolled Efq.; lord of 
with any < 7 r. the manor of Eafi Suderly and Locherly in the county of Wilts } 
tmtSufti/i and the trefpafs complained of, was for taking a diflrcfs for quit* 
rents due to the lord, in right of this manor. Upon evidence 
jt appeared, that till the the year 1736, a quit rent had been re¬ 
gularly paid to the refpective lords of this manor, for the tene¬ 
ment in queftion. That in the year 1758, a demand was nude 
and refufed; fince which time there had been no further de¬ 
mand, nor had any payment been made, till within thtfe few 
years, from the year 1736 to the time of the prefenr adion. 
That in 1736, an action was tried between the lord of tho 
m anotf and the owner of the tenement in queftion, for cutting 
down two timber trees growing thereon; when a verdi& was 
given for the tenant: fince which the owners of the tenement 
in queftion had refufed to pay this quit rent, or to attend the 
lord’s court. 

Upon the fa fatls Mr. Baron Eyre was of opinion, that though 
She claim of the defendant was not barred by the Jiat. of limi¬ 
tations, yet, that a non-payment and acquiescence for 37 years, 
was a fufiicient ground So prefume a releafe or extinguishment 
pf the quit-rent; and left it to the jury to fay, whether, upon 
fhe evidence, they would or would not prefume it was fo re¬ 
leafed qr extinguifhed: and the jury found it was. 

Mr. 'Muller had moved for a new trial upon the ground of 
this a rqifdire&ion of the judge, and that the verdi£fc wa$ 
pqpriMpNfrtdence. 

' Mr.'Berjeant Davy and Mr. Kirby (hewed for caufe j that 
jinough there was no cafe exa£Uy in point, yet by analogy to the 
^foning and decifion of the court in a variety of cafes, the di- 
gpdkiou of the judge in this cafe, was clearly a right direction. 
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In x. Burr. 434. a cafe is cited by the court, where payment of 4774. 
a bond was prelumed within z8 years. So in J %po. War.-cix- B • 
cumft.nces may make it reasonable to refufe an information 
within 20 years. Even a grant from the crown has been pre- 
fumed, which mud be by matter of record, though fuch record 

did not appear # . oroTttS** 

In this cafe there has been an acquiescence for 34 years, and* verfu* Harm- 
Inch acquiefcence not merely tacit , but after a demand made ""*\°** 
and a refufaji given : therefore the defendant ought to (hew fomc 
reafon why, after fuch refufal, no fubfequent demand was mad?, 
till juft upon the eve of the prefent aftion§ or the court wtU 
think, with thejudge who tried the caufe, that there is ground 
to prefume he has reieafed his Tight. 

Mr. Mansfield, contra. In all the inftances which have been 
mentioned, the length of time has been accompanied with cir- 
cumftances: but here there are no circumftances } only mere 
non-payment. Qn the other hand, the quit-rent had beeft< re* 
gularly paid till the year 1736. In 1738 it is demanded, and 
a refufal given j but the demand, at that time, is a ftrong proof 
that no conveyance or rcleafc of it had been made fince the lafl! 
payment; if there had been, the tenant would have aiHgned it as 
a caufe of refufal but no fuch reafon is afligned. If no circum- 
ftanccs appear, the fa£t of non-payment alone is not of itfelf a 
fuIBcient ground to fupport the prefumption contended for ; if 
it were, the llatute would be of no effeft at all. 

Lord Mansfield flopt him. Tlte llatute of limitations Isa 
pofitive bar from length of time ; and operates fo concluflvely y 
that although the jury ar.d the court are fatisfied that the claim 
fet up fublills, yet they are bound by the ftatute to defeat the 
claim. 

There are many cafes not within the ftatute, where from a 
principle of quieting pofleflion the court has thought that a jury 
ihould prefumc any tiring to fupport a length of polTeflion. 

Lord Core fays fomewhere, that an a& of parliament may be 
prefumed } and of late it has been held, that even in the cafe of 
the crown, which is not bound by the ilatutes of limitation, a 
grant may be prt fumed from great length of pofleflion. It was 


fo done in the cafe of the corporation of Hull and Horner • .* hot 

that, in fuch cafes, the court really thinks a grant has been made} ***** 

becaufe, it is not probable a grant Ihould have exilted, without 


its being upon record ; but they prefume the fa£t,'for the pur* 
pofe and from a principle of quieting the pofleflion. 

P4 But 
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x 794* But there it no inftancc of fitting tip any Teogt h of time within 

— the limhatioi} fixedly the ftatute, as a' bar to the demand : and 
In cafes of qqit-rept8,.U]fe the prefect, the rc^fon for carrying 
JfoftTf*, baeje tbe limitation io the period fixed by the UatuteV namely 
50 years, it the Stronger ; becaqfe theconfideration is fo trifling. 
Though if a rial ground for fuppofing a releafe or cxtinguUh- 
jnent appeared. |he hnallncfs of'the claim would have no weight. 
But in this cafe there is mere length of time, which, barely 
fuch, ought not to be received as a bar : and if fo, the cafe 
Rands without a pretence for fuppofing a releafe or extinguifli- 
ment. Bccaufc, on the other hand, the cxa£t time when the 
payment was firft refufed is in proof; and further, the real 
or more probable ground of fuch refufal appears; namely, that 
|he tenant had fucceeded in an a£lion between him and his lord ; 
not that the lord had releafed it* by any conveyance, or the like : 
and if fo, it might be a good while before the lord might think 
proper to bring an aflioti for half a crown. Therefore I am of 
opinion, that, upon the evidence, it ought not to have been left 
to a prefumption of law, within a lefs time than the period 
fixed by the ftatute. 

Aston Jufiice. A prefumption from mere length of time, 
which is to fppport a right, is very different from a prefump¬ 
tion to defeat a righthere, the prefumption is to defe.it the 
right of the lord to a fmall payment of half ! crown, within the 
50 years limited by the flatute j and therefore, upon mere length* 
pf time, unaccompanied with other circumftances, fuch limita¬ 
tion ought not to be altered and another fet up. Bolides, in 
this cafe, there is reafon to fay, that a different foundation of 
tefufal, than that which it is contended Ihould be prefumed, 
appears *, which is, that the tenant had defeated the lord in • 
9 law-fuit depending between them : therefore, I am of opinion 
|hat the prefumption is defe&ivc, and that a new trial Ihould 
be granted. 

Mr. Juftice Willes, and Mr. Jufticc jAJhhurJl, were of the fame 
opinion. 


Per Cur, Rule for a new trial made abfoJute. 
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Doe ex dim. Fjshar and Wife, and Taylor ami WMe, J**fa&* 

vir/ui Pao.se., 


| iPON a role to (hew caufc why a new trial flhptd not he 
granted in this Cafe. Lord Man&field reported as-follows' s 

This was an eje£lr«ent brought by the plaintiff* for ah undivid¬ 
ed moiety of certain, Jafidf ip Enfield , in the county of Middle/ex. 
The leffors of the claimed tide under Mary Taylor, who 

.was tenant in tail hr common , of the lands in quedion, with 
her lifter under the will of one Perkins. The filler was married 
to Stevens , after which, in the year 1705, there was a deed of 
partition, between Mary Taylor and Stevens , for the life of 
Stevens ; by which deed all the lands in Enfield were allotted to 
him, and under which he enjoyed them till the year 1734, when 
he died : Mary Taylor disd forne years before. 

From the year 1734, one tenant in common namely, the wife 
qf Stevens, had been in the foie pofleftion of thefe lands, with¬ 
out any claim or demand by any perfon or perfons claiming under 
Mary Taylor, dcceafcd, the other tenant in common. No aBual 
oufier was proved ; but upon the circumilances, I left it to the 
jury to fay, whether there was not fufficiem evidence before them 
to prefume an actual oufier j and fuppofing there was an aBual 
cujler, in that cafe, the leffors of the plaintiff were barred by 
the (latute of limitations. The jury found that there was 
fufficient evidence to prefume an aBual oufier. 

Mr. Dunning and Mr. Barnes, for the plaintiff. It is a gene* 
ral rule of law, that the poffefiion of one tenant in common, is 
the poffefiion of both } and there is no ground for any diftindion 
in this cafe, fo as to take it out of the general rule. If an 
aBual oufier had been proved, the cafe would have been diffe¬ 
rent. But here, no evidence whatfoever is given of any actual 
oufier , or of a tortious poffefiion : on the contrary, it appears 
that the pofiellion was only by permiffton of his companion, ^and 
as-a confequence of fuch permifiion he received the rents and 
profits. But the bare perceptionof rents and profits, is no oufier \ 
and without an aBual oufier, the ftatute of limitations is no bar 
againll a tenant in common. To this purpofe they cited Reading 
yerfus Royfion, 2 Salk. 423. reported likewif: in 2 Lord Raym . 
830. Fair claim ex dim. Empfon verfus Shackleton. Eaft. 10 Geo. 3. 
Reported fincc in 5 Burr. 2,604. and in 2 Blackfione Rep. 690. 

Mr/ 
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' Mr., Wallace and Mr. Widmere, contra, for the defendants; 
* admitted, that where there is no oufler, the ft state of Hptitations 
does not bar the other tenant in common. But fibre the jury 
hare found an affual oufler , and the only qucftion is, whether 
they were warranted in fo doing—As to the cafe of Empfon 
verfus Skackltton , no expulfion or oujltr was found in that cafe } 
. the tingle qucftion was, whether the plaintiff was barred by the 
ftatute of limitations, after a pofleflion of 26 years ; and the 
court held he was not: but Lord Mansfi^d there fa id, if a quef- 
tion had been made at the trial, whether 1 #)# plaintiff was oufled, 
it might hare been a fail to have been left to the jury. Mere 
the queftton was made,' and the circumftances left to the jury 
were fuflicicnt in point of law for them to prefume an adlual 
oufler } namely, an uninterrupted pofleflion and receipt of the 
rents and profits for 40 years. ‘To this point they cited 
12 Mod. 6 58, 659. I Lord Raym. 310. 

Lord Mansfield. It is very true that I told the jury, they were 
warranted by the length of time in this cafe, to prefume an ad¬ 
verfe pofieflion and oujicr by one of the tenants in common, of 
his companion ; and I continue dill of the fame opinion—Some 
ambiguity feems to have arifen from the term “ actual oufler 
as if it meant fome a£l accompanied by real force, and as if a 
turning out by the (boulders were neceflary. liut that is not 
fo. A man may come in by a rightful pofieflion, and yet hold 
over adverfely without a title. If he does, fuch holding over, 
under circumftances, will be equivalent to an actual oufler. For 
in fiance, length of pofleflion daring a particular eilate, as a 
term of one thouf-md years, or under a leafe for lives, as long 
As the lives are in being, gives no title : But if tenant pur autre 
vie hold over for 20 years after the death of cejluy que vie, fuel* 
holding over will in ejectment be a complete bar to the remain* 
der man or reverfioner ; becaufe it was ad ver/e to his title. So 
in the cafe of tenants in common : the pofieflion of one tenant 
in common, eo nomine , as tenant in common, can never bar his 


companion; becaufe fuch pofieflion is not adverfe to the right 
of‘his'companion, but in fupport of their common title ; and 
by paying him his fliare, he acknowledges him co-tenant. Nor 
indeed is a refufal to pay of it/elf fuificient, without denying his 
title. But if, upon demand by the co tenant of his moiety, the 
other denies to pay , and denies his title , faying he claims the 
whole and will not pay, and continues in pofleflion; fuch pof- 
felfion is adverfe and oujler enough. The queftion then is, 
Whether the pofleflion in this cafe, after the death of Stevens, 
" ' • ' ' * isi 
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in the year 1734} that », after the particularcftateembed, «u • 
a pofiefljon as tenant in common, to nomine oradverfe ? 

' It is a pofleflion of near 40 yean, which is more than qua¬ 
druple the time given by the ftatute for tenants in common to 
bring their altion of account if they think proper i namely, 
fix years : But in this cafe no evidence whatfoever appears of 
any account demanded, or of any payment of rents and profits, 
or of any claim by the lcflors of the plaintiff, or of any acknow¬ 
ledgment of the title in them, or in thofe under whom they would 
now fet up a right. Therefore I am clearly df opinion, as I was 
at the trial, that an undifturbed and quiet pofleflion for fuch a 
length of time is a fuflicient ground for the jury to prefume an 
aBual oujler, and that they did right in fo doing. 

AJlon Juft ice. There have been frequent difputes as to how 
far the pofleflion of one tenant in conjmon {hall be faid to be the 
pofleflion of the other, and what a£ls of the one {hall amount 
to an aBual ettfter of his companion. As to the firft, 1 think it 
is only where the one holds pofleflion as fucb, and receives the 
rents and profits on account of both. With refpe£l to the fecond, 
if no aBual oujler is proved, yet it may be inferred from circitm- 
ftances, which circumftances are matter of evidence to be left to 
a jury. Now in this cafe, there has been a foie and quiet pofief- 
fion for 40 years, by one tenant in common only, without any 
demand or claim of any account by the other, and without any 
payment to him during that time. What is adverfe pofleflion 
pr oufler , if the uninterrupted receipt of the rents and profits 
without account for Pear 40 years is not ? 

Willcs Juflice. This cafe mult be determined upon its own 
pircumllances. The pofleflion is a pofleflion of 16 years above 
rite 20 preferibed by the ftatute of limitations, without any 
claim, demand, or interruption wrhatfoever; and therefore, after 
a peaceable pofleflion for fuch a length of time, I think it would 
be dangerous now to admit a claim to defeat fuch pofleflion. 
However ftri£fc the notion of aBual oujler may formerly have 
been, I think adverfe pofleflion is now evidence of aBual oujler : 
and therefore entirely agree that under the circumftances which 
appeared at the trial, it was very properly left to the jury to pre¬ 
fume an aBual oujler in this cafe. 

AJhhurJl Juftice. I am entirely of the fame pptnion. Here is a 
pofleflion of near 40 years, without any claim by the leflbrs of the 
plaintiff to a Chare of the rents and profits, and without any ac¬ 
knowledgment' of his right, by the other tenant in common. 

After 
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After fb long an acquiescence I think tliejury were well war¬ 
ranted to prefume any thing in fupport of the defendant's title* 
and they might prefume, either an aBual oufter or a conveyance- 
With rcfpect to the cafe of Fairclaim ex dim. limpfon verfus Shac¬ 
kle ton t the prefent queftion was not properly before the court in 
$iat cafe. The fmgle queflion there was. Whether the plaintiff 
was barred by the (latute of limitations. The pofleffion was a 
pofleffion of 26 years ; but in that cafe it was not left to the jury 
to prefume either an adverfe poffcffion or an actual oujler. That 
fa<£l therefore was not found, and it is not the province of the 
court, but of the jury to prefume fa&s. But here it left to 
the jury, and the jury have prefumed an actual on/h r ; ?tid I 
think that after a quiet uninterrupted and undiflur’-ed potleifion 
of 40 years, they were well warranted in fo doing. 

Rule for a new trial difchnrged. 


Rex verfus Carter. 

nr HIS was an information in the nature or a quo warrantor 
■* again ft the defendant, to fhew by what authority he claimed 
to exercife the office of burgefs of the borough of Portfmouth. 

The information alleged, and it was admitted in the plea, that 
this office and franchife of a burgefs has been, ami Hill is, a place, 
office ^ and franchife of great trujl and pre-eminence within the 
laid borough, touching the rule and government of the faid borough , 
and the adminiflralion of public jujlicc. The plea then let forth, 
that within the faid borough there have been, and now of right 
ought to be, an indefinite number of burgeffes. That by a charter, 
3 Car. 1. the mayor, aldermen, and burgefles were incorporated 
under the name and title of the mayor, aldermen, ami burgefles 
of the borough of Portfmouth. That the charter nominated 
the fit ft mayor, and twelve perfons to be aldermen, and then 
grants ** that it fiiould and might be lawful for the mayor 
«« and aldermen, (jfc. or the major part of them, from time 
“ to time, and at all times then after, for ever, when, and 
*« as often as it fhould appear to them to be fit and ticceflary, to 
«* name fo many and fuch perfons to be burgeffes as they fhould 
«» pleafe, and to the faid burgefles, fo chofen, to adminifter an 
1* oath for their faithfully executing the faid office of burgefs.” 
The plea further ftated, that this charter was accepted by the 
then mayor and burgeffes of the faid borough, and that the dc« 

feudal^ 
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fendant on the 18th day of May 1751, was elided by the major ► 17^. 
/<?r/ of the mayor and aldermen of the faid borough; and that 
before he took upon liirr.ft-lf ro exercife the place, office, and 
franchife of fuch feurgefs, he was duly, and according to the v ufage Ca*t*Ii. 
of the faid borough, fworn into the laid office. 

* The replication fet forth other parts of the charter, which 
give the corporation a power to take lands, and to make by-laws; 
and then dated, that the mayor, aldermen, and burgefies, or 
the m.ijor part of them, from time to time, ffiould have power 
to ailemble themfelves annually, every Monday fevennight before 
the fealt of St. Michael the arch-angel, and name one of the al¬ 
dermen to be mayor. That a court of record was appointed by 
the faid charter, <0 be held before the mayor, recorder, and al¬ 
dermen of, W c. or any four of them; and alfo a court leet to be 
holdcn before rhe mayor, or recorder, or aldermen. And*that 
the mayor and recorder, and every mayor for one year after his 
mayoralty, and three of the aldermen, to be chofen as afore¬ 
mentioned, ffiould be juftiees in the faid borough. That a court 
of oyer and terminer was alfo appointed by the faid charter, 
to be held by- the mayor, recorder, and three aldermen, as afore- 
faid. Lailly, the replication Hated that the defendant at the 
time of his fuppofed dedtion to be a burgefs, c Sc. was of the 
age of Jive years and ten months, and no more. 

Rejoinder. That at the time the defendant was fworn into 
the place, office, and fnmehife of one of the hurgeffes, CSV. he 
was of the full age of twenty one years. To this the plaintiff* 
demurred. 

Mr. Bullet -, pro rege. Upon this record there arc three quef- 
tions. ill. Whether the office of burgStfs is a judicial or a mini- 
llerial office ? 2diy. If judicial, Whether an infant, fuch as the 
defendant was, is eligible to fuch an office ? 3<ily, If miniftcrial. 

Whether an infanr, fuch as the defendant was, is eligible to 
fuch an office ? 

As to the firjl queflion, it is admitted by the plea, that the 
office of burgefs is an office of great trujl and pre-eminence, 
touching the rule and government of the faid borough, *«d the ad- 
ntinif ration of public jujlice within the fame. This alone is 
decifive that it is a judicial office } for every thing which re¬ 
lates to the adminiftration of public juftice is a judicial office. 

But befidea this, it appears by the record, that the burgefies are 
to chufe the mayor, who is the principal officer in the borough, 
a juftice of peace, judge of the court of record, oF the court leet, 

and 
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and of the court of oyer and terminer. Therefore upon thefe 
' grounds it is clearly a judicial office. 

II. Queftion. Suppofing this is a judicial office, whether an 
infant is eligible to it ? Mo authority cut he cited to fhew that 
he is eligible, but there are many which decide he is not. Plovid. 
Com. 379.381.—9 Co. 48. 97. Thefe authorities fay, an infant 
feeing capable of holding fuch offices as do not concern the ad- 
amniftmion of juftice, but only require fkitl and diligence, fuch 
aa the office of park-keeper, forefter, gaoler,#.. But a diftin£* 
; thm is made with regard eo offices of confidence ag this it, and 
which does concern the adminiftration of juftice.—In SeamUer 
verfus Walter, cited in Cro. Car . 55 6. it was held, that the grant 
of the office'of an underfleward/hip in pofieffion or revet fion Id 
an infant is voidj becaufe he is incapable thereof, not having 
knowledge to execute it pro eommodo regis et populi. Co. Litt. 3. t* 
8 . P .—An infant cannot be fworn on an inqueft. Co. Litt. 157. 
*72. b .—Nor be elefted a member of parliament. 4 Injl. 47. 
For all thefe are offices of (kill and confidence, or concern the 
adminiftration of juftice. 

Upon fhewing caufe againft this information it was faid, that 
it has been taken for granted ever fince the cafe in the year, 
book, 21 Ed. 4. 12. B. that an infant may be chofen mayor. But 
there the infancy of the mayor was not in queftion, but only 
whether the body corporate fhould avoid their own deed, on ac¬ 
count of a defect they were well acquainted with; namely, the 
imprifonment of the mayor ; and it was held they fhould. 

If thefe two points are with the profecutor, the third is un- 
• neceflary j but if necefiary to enter into it, an infant under years 
of diferetion, is not caplble of taking a minifleria! office, unlefs 
-he can act by deputy; nor an office where an oath is required. 
.He cannot be an attorney, becaufe he cannot appoint a deputy. 
March, Rep. 31. nor be fworn } March 92. So with refped to 
other ads, or offices where an oath is required. Co. Litt. 3. hi 
Cro. Car. 55 6. Co. Litt . 65. b. In the prefent cafe it was 
necefiary for the defendant to take the oaths of allegiance mid 
Jupvemacy, and likewife the oath of office appointed by the 
chiller faithfully to execute all things which belong to the 
office of burgefk. But at the time of his cle&ion, he was of 
inch a tender age, that the law will not allow him the fmallcft 
aisle to diferetion whatfoever, videlicet , under the age of /even 
years. At this age, an infant cannot be guilty of felony, -whatever 
girettmfiames proving diferetion may appear j for from prtfumptiotf 

5 
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of law, lie cannot have difcretion, and no averment (hall be re* 1774. 
ccived ag iinft that prefumption. 1 H. H. P+ C. 23. 

Laftly, The inconvenience and mifchief of admitting infants wjL 
of fuch an age, would be fatal to almoft all the corporations in Cast**, 
Englatuh every borough would become a monopoly, and the 
inftant an alderman's fon had breath, he would be a burgefs,aod 
no others would be admitted. If one infant may be a burgefa, 
others may} ftp that all, or the greater part <of the burgefles might 
be infants in their cradles, by which means one integral part of 
the body would be loft or at leaft fufjpended. Theiapg’e charter 
would be perverted, and the power which he had delegired to 
many, would be confined to the hands of a few. Many corpo¬ 
rations would be wholly diflblved ; for no fun&ion in which the 
concurrence of burgefles was neceflury could be exercifed, till 
fome of this body of childhood had attained the age of 21 years. 

In the cafe of this borough neither mayor nor juftices during 
the infancy of the burgefles could be defied. The inconveni¬ 
ence of fufpending the powers of corporations, were fo fully feta 
by the gentlemen on the other fide, that on (hewing caufe again ft 
this information, it was thought ncceflary by fome of them to 
contend, there was no reafon why they fhouid not be admitted,' 
and ad during their infancy. But this I truft is futficiently an- 
fwered ; for they have neither difcretion to aft, nor capacity to 
take oaths, both which are required by law. 

Mr. Davenport, contra. An infant is eligible to the office of 
burgefs, though he cannot ad till of full age. 

The 1 ft objedion is, that this is admitted on record to be an 
office of truft and pre-eminence, and touching>|he adminiftra- 
tion of juftice. As to the former part of this allegation, they 
are words of courfe in every information; and with refped to 
the latter, it is difficult to underftand what is meant by touching 
the adminjflration f juftice. For the power of the burgefles to 
ele£t the mayor, or the three juftices of peace appointed by the 
charter to do judicial ads, is not their adminiftration of jullioe. 

-The confequeuce of denying it in' the plea would have been, 
that it muft have been tried; and then a fpecial verdid muft 
have ftated to the court in what degree the office reefed to the 
adminiftration of juftice. It behoved the prpfecutor therefore, 
in the firft inftance, to have (hewn this to the court, if he mean? 
to rely on it’as a ferious objedion. 

But fuppofing the, fad to be as admitted by the plea, it doe* 
not follow that every office which affeds the adminiftration of 

juftice. 
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* 774 ; juftice, is thereforea judicial office. Tlse office of /, lerijf touches 

■ .— the adminiftration bf jultice, yet in many pl;ccs it is hereditary, 

and confequently tenable by an infant. A Jirjeant at mace, like 
Caktu. every other officer of the court, is concerned in the adminiltra- 
tion 6f juft ice, yet his office is not judicial. Therefore every 
office which concerns the admtuiftration of jultice is not a ju¬ 
dicial office. 


A& to the capacity of infants to hold fuch offices, in all cafes, 
where it is not requifite for the tleEled iuftantly to execute the • 
office in perfon, but may ad by fufficient deputy, ah infant is 
eligible.—As to the cafe of Scambler verfus Walter, cited in 
Tmrtg verfus Fowler , Cro. Car. 556. it is in the fame, page held, 
that an infant is capable of holding the office of regiftcr of the 
diocefe of Rochefier. It is taken for granted too in that cafe, 
that ah infant may be warden of the Fleet: now the office of 
warden of the Fleet greatly touches the adminiftrntion of jultice. 
There clearly, therefore, is nothing in that objedion. 

• The cafe in the year book, 21 Ed. 4. is in favour of the de¬ 
fendant, for it is there f.iid a corporation may e!cd an infant 
mayor. If he may be mayor , a fortiori he may be a burgefs ; 
for in this corporation he cannot be mayor without ftrfl having 
ferved the office of burgefs. 

As to the incapacity of infants to he elected members of par¬ 
liament, th cjlat. 7. W 8 Will. 3. is the firft Astute i.hich pro¬ 
hibits their being chofen. The only inference, therefore, is, that 
before that time they were eligible, other wife the ftatute was un- 
neceflary. With refped to the oath required by the charter no 
fuch oath is required to be taken by a burgefs, but only a power 
given to the mayor and aldermen, to adminiftcr an oath j for the 
words are ** that it lhall and may be lawful for the mayor and' 

** aldermen to name fo many and fuch perfons to be burgefies 
** as they (hould pleafe, and to the faid burgefies fp chofen, to 
*' adminiftcr an oath, fci tc” 


The crown might in the original grant have nominated an 
infant to be mayor or burgefs} and if fo, thofe to whom the 
right of the crown is delegated, have the fame power. Hut 
fuppofinjP%n oath were neceflary, an infant who is Chofen a 
burgefs is not obliged to be inftantly fworn in.. If he is adult 
at the time he takes upon himfelf to ad, it is fufficient. Perfons 
who are reGdent abroad,and confequently cannot be immediately 
fworn in, are neverthelefs eligible. In many corporations 
perfons are burgefies by birth. Titles by fervitude, or marriage 

of 
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of a burgers ’b daughter, are not unfrequent before the age of 1774. 
21. And in fome it is cuftomary to fwelr them in, at the age 
of 20. as in Newea/Ile. In fliort, no principle of law is more m-fi,, 
clear, than that an inchoate right to be a burgefs may veil in Ca,ti !‘ 
an infant , and where fuch right does veil, a mandamus will lie 
to fwear him in, at the legal age of 21, or fuch other time as 
cuftom may have eftabliffied. No authority has been cited to 
the contrary j all the objections which have been made, are 
•founded upon matter fubfequent to the aft of their being defied} 
but they are not fufficient to bar the right of an infant; who has 
by law a capacity to take any thing which does not affiifi the 
commonwealth. In this cafe it is apparent upon the record, 
that there can be no neccffity for his afiing as foon as he is 
elefied} for the number of burgcflcs are by the charter made 
indefinite ; and if the number of infants fhould be too great, a 
fufficient number of peTfons qualified to hold the necefiary of-. 
bees of the corporation, may at any time be added ; conse¬ 
quently no inconvenience can arife from infants being elefied, 
and as there is no law againft it, the defendant is well entitled. 

Lord Mansfield. A great variety of learning has been gone 
into on both (ides, which feems to me unnecefTary to be takes 
into confideration upon the prefent queftion; the decifion of 
which depends upon a very (hort point. 

The argument begins as early as the time of Ed. 4. with 
mooting about the perfonal incapacity of the members of this 
corporation. The anfwer to all that is, it is not the afi of the 
ferfons, but of the body corporate- t therefore the afi is good. 

Another ground of argument that has been made is, the inca¬ 
pacity of infants to become grantees of offices; and that there 
are many things intermixed with the adminiflration of juftice 
which an infant is of capacity to take by grant. But that is not 
the queftioji. 

The next head of argument is, Whether this office of burgefs 
*s not an office touching the adminiftration of juftice. It would 
be a pretty nice point if it could be brought to that. But the 
eafe docs not depend upon that queftion. Let us fee then what 
the true queftion is. This is a corporation which derives its 
conftitution under a chatter from the king, and their whole 
power arifes from it. It follows therefore tHht they are bound 
to afi according to the powers and direfiions which it contains. , 

The queftion then is. Whether the defendant in this cafe being 
.elefied at the age of five years old, and fworn in at twenty.one, 

Vol. I. CL if 
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Is duly clewed' according to the terms of the charter ? The 
- whole depends upon the true couftiudion of the charter. 

Mr. Davenport has faid there may be inchoate rights f to be 
• completed when the parties are of age j and cafes have beat 
alluded to of children born with a right to be admitted at 21, on 
payment of a fum of money, and alfo titles by fervitude or mar¬ 
riage. Clearly there may be fitch inchoate rights! but the 
question is, Whttber the king has by this charter given the cor¬ 
poration a power to grant inchoate rights to infants, to be put 
in execution upon .their attaining the age of 21 ? If he has not, 
there is an end of the defendant’s title. Let ua fee then what the 
terms of the charter are. 

The king enables the mayor and aldermen, or the greater 
part of them, to chufe. as many burgeffis as they £hall think 
proper, and to adminifter to them the oath of office, and till 
Jworn they are not complete burgeffcs. Upon an information 
they muft be fworn in. Did the king mean, when he direded 
they fliould be fworn in, that they ihould fwcar in fucking in¬ 
fants i It is faid a corporation may chufe abfent members: if 
fairly, and confident with the charter, they may. But they 
cannot chufe an abfent member collufively : and in the cafe of 
Cambridge , the court was of opinion that it was a fraudulent 
eledion. There is no more in this cafe than this, that the 
king has given them a power to chufe and fwear in burgeffes t 
and the queftion is, Whether he gave them a power to grant an 
inchoate tight, when no oath could be adminiftcred to them. I 
am clearly of opinion that no fuch power is given by the 
charter. 

, Aftoh Juft ice. The queftion does not depend upon the capa¬ 
city or incapacity of infants to take ; but whether this corpo¬ 
ration are empowered by their charter to grant inchoate rights to 
infants.—As to the cafe in the year book, at Ed. 4. 12. the 
ground upon which the court held the plea to be good was, 
that the bond was the ad of the corporation, not the ad of the 
mayor; and that the durefs under which he aded, wasthedurefs 
of the whole body .* confequently the bond was void. 

In moft charters the diredion as to the eledion of burgeffes 
is, that the mayor, isfe. (hall chufe. one or more of the di/creet men 
of the borough,, to be a burgefs or burgeffcs. But can it be 
faid, that an infant of Jive years of age, is or can be fup- 
pofed to be fuch dSjcrcet perfon ? The words of the prefent 
carter arc, that “ they. mdy» as often as it fhall appear to them 

“to 
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"* to be jit and mceffory, cleft fo many and fuch perfons to be 1774* 
" burgeffes at they fliould pleafe, and to fuch perfons fo chofen, ——— 
w (hall edminijhr an oath faithfully to execute the office.” This *jp 
fuppofes the mayor and aldermen, tsV. to exerdfe their judg- Cakt»* 
ment in elefting perfons to be burgeffes ; and in refpeft of the 
oath, die election and swearing are clearly intended to be 
Jimul ctfemel. But what is the prefent cafe ? Not an eleffi «*, 
but a contingent nomination , which perhaps might never have 
taken effeft} becaufe the party might nat have lived. Other 
perfons might, at fuch a diftanee as 16 years, be to fwear him- 
in j difputes might arife as to his being the fame perfon, beffdes 
involving many other inconveniencies. I am clearly therefore 
of opinion, upon the true conflruftion of this charter, that the 
aft mud be the aft of the corporation for the time being, to be 
executed prefently by them ; and that it was not intended they 
fhould have a power to nominate for many years to come ; fuch 
nomination to be completed, if the party fliould at fuch future 
time happen to be in effe % and difpofed to take the office upon 
him. 

Willcs Juftice. I am clearly of the fame opinion; there never 
was a plainer cafe. 

AJhhurJl Juftice. I think this a very clear cafe. The power 
which the charter gives of eiefting burgeffes in this borough, 
is to be exercifed when and as often as it (hall appear to the 
mayor, aldermen, £sV. to be fit and necrjfiry. 13 y that is meant, 
fit and ncceflary for the prefent purpofes of the corporation j and 
the perfons intended, fuch as are capable of taking upon them- 
felves the immediate execution of the office : not perfons to be 
nominated only, and who might or might not aft, or be capa¬ 
ble of afting in future, as circumftances and events might turn 
out. 

Judgment for the king. 


Jones verfus Cooper. 

Niv. ijtlb 

nrHIS was an aftion for goods fold and delivered at the Afar e /pn»m 
inftance of the defendant. Plea, non ajjumjfit, and ver- 7 ,fe 
(lift for the defendant^ Upon a rule to (hew caufe why a new „ if, j/a. 
trial fhould not be granted, the cafe appeared from the report tifrw/ 
Mr. Juftice Narts, who tried the caufe, to be fhortly this: The though * • 

made tij*r§ 

mumtry of the good*, i* a ttUattral undertaking within the ftatutc of fraud, . 
Qji defendant 
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1774. defendant had frequently given written orders to the plaintiff to 
—deliver goods of different kinds to one Smith, her fon-in law i 
*n all of which (he undertook to be anfwcrable for the payment. 
Coovu. Thefe had been all pun&ually dtfeharged. But the goods upon 
which the prefent queflion arofe were delivered to Smith, in con¬ 
fluence of a parol order and a parol promife by the defendant 
in thefe words* I will pay you, if Smith will not. That the 
undertaking was before the delivery of the goods* but that 
Smith was entered as the debtor in the plaintiff’s books. 

Mr. Mansfield and Mr. Buller, in fupport of the rule. The 
{ingle queflion is, Whether the promife which is the ground of 
the plaintiff's action, is to be confidered as a collateral promile 
within the ftatutc of frauds -, or whether it is not an original 
undertaking upon the. credit of which the goods were fupplied 
to Smith P 

The words of the fat. 29 Car. 2. c. 3. are, ** That no 
** aflion (hall be brought whereby to charge a perfon upon any 
** fpecial promife to anfwcr for the debt or default of another, 
* f unlefs the agreement upon which fuch adtion is brought, 
♦* (hall be in writing.” This is not an undertaking for the debt 
of another; but an original contract upon the confidence of 
which the debt iirfl accrued : Therefore not within the ftatutc *, 
and fo it was -held in Mawbrey verfus Cunningham, Sittings 
after Hit, Term 1773. There goo vis were delivered to A, at 
the requeft of B, who faid he would fee them paidfor. Lord 
Mansfield held, that as the promife was before delivery of the 
goods, it was not within the flatute, bccaufe at the time of the 
promife there was no debt at all. 

Mr. Dunning contra. The cafe cited, was for goods fold at 
the defendant’s requeft, and a promife by the defendant to pay. 
for them. No doubt if goods be delivered to A, upon the 
requeft of B., and B. promifes to pay for them, they are goods 
fold to B. But in the prefent cafe, the defendant was to'pay 
only in cafe Smith (to whom the goods were fent) did not pay 
for them •, it is therefore a conditional promife. Smith was 
made debtor for them; and confidered as fuch by the plaintiff, 
and therefore he fhould have ufed due diligence to recoveragainft 
Smith , before he had recourfe to the defendant. 

Lord Mansfield. The general diftindlion is 4 clear one, and 
upon that diftin&ion the cafe which has been cited was deter* 
mined. Where the undertaking is before delivery, and there it 

a dire&ion 
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a direction to deliver the goods, and I will fee them paid for, it tjj^. 

is not within the ftatute of frauds. But there may be a nicety .. —* 

where the undertaking is before delivery, and yet conditional as 

this is. It turns fingly upon the undeitaking being in cafe the Coo**,' 

other did not pay.—We will look into it. 

The next day Lord Mansfield delivered the unanimous opi¬ 
nion of the court as follows: 

We are all of opinion upon the authority of the cafes in the 
books, that the prorhife by the defendant in this cafe, to pay, if 
Smith did not, is a collateral undertaking within the ttatute of 
frauds; and it is fo clear that it would only be mifpending time 
to go through the cafes, or to fay much about it. 

Rule for a new trial discharged. 


Rex verfus Beach. 

*TrIlE defendant in this cafe had been convi£led of perjury inrfMtmcnc . 

in an affidavit. Upon (hewing caufe why the judgment 
fhould not be arretted, exception was taken by Mr. Dunning *he word 
and Mr. 11 idler t in fupport of the rule, that there appeared a under- 

material variance between the indi&ment and the affidavit; for hdi 
in the affidavit the defendant fwnre, that ** he underttood and ru t, 

** .believed, &c." whereas the aflignjnent of tire perjury in the 
indictment was, “ that lie had falfely fworn, that he undcr/ood 
** and believed, &c.” omitting the letter/. 

In fupport of this exception it was infilled, that this being a 
variance in the material part of the charge, namely, in the af- 
fignment of the perjury ilfelf, was fatal, and could not be cured 
by verdi£l; and cited Qitun verfus Drake t 2 Salk. 660. — Hutton 
56. Cre. fur. 133. 5 Rep. 45. 2 Lord Raym. 1224. 

Cur. advifare vult m 

Lord Mansfield now delivered the unanimous opinion of the 
court as follows. This was a motion in arrefl of. judgment on an 
indictment for perjury in an affidavit; upon the ground of a 
material variance between the affidavit and the indictment, the 
letter / being left out in the word underttood: and it comes 
before the court after the jury have read it “ underwood.” Wc 
have looked into all the cafes upon the fubje£t; fome of which 
go to a great degree of nicety indeed; particularly the cafe in 
Hutton 56. where the word indkari was written for ittdiBari\ 
whereas it fltould have been written with an abbreviation indicari t. 
but that cafe is fbakep by the do&rine laid down in 2 Hawk. 239. 

0^3 The 
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The true diftin&ion Teems to be taken in the cafe of (he 
Terfus Drake, z Salk. 660. which is this ; that where the ontfoon 
cr addition ef a letter does not change the word, fo as to make it 
another word, the variance is net material To be fure, a greater 
ftridnefs is required in criminal profecutions than in civil cafes} 
Slid in the former a defendant is allowed to take advantage of 
nicer exceptions. But this is a cafe where the matter has been 
fairly tried, and where the omiilion of the letter / certainly does 
not change the word. Therefore we are all of opinion, that 
the jury wete very right in reading it “ underftood,” 

Rule for arrefting the judgment, difeharged. 


Gilbert verjus Burtenshaw. 

n^HIS was an a£ion for malicioufly inditing the plaintiff for 
peijury.—-The fecond and third count were for defamation, 
in faying the plaintiff was a perjured knave and fcoundrel, after 
acquittal, and he would prove it. 

Upon (hewing caufe why a new trill (hould not be granted on 
the ground of exceflive damages, it appeared by the report of 
Lord Chief Baron Smythe, before whom the caufe was tried, that 
his. Lordfliip dire&ed the jury, in cafe they were of opinion that 
there was malice, and no probable caufe, to find a vcrdi£t for 
the plaintiff; but if they thought there was a probable caufe, 
then to find a verdift for the defendant.. The jury found a ver- 
di£l for the plaintiff, damages 400/. and his Lordfliip reported 
that he was very well fatisfied with the verdi£fc. 

Mr. Dunning, Mr. Lade, and Mr. Morgan, in fupport of the 
rule, were inftru&ed to fay, that the acquittal upon the indict¬ 
ment for perjury was by mi flake, and not upon the merits : and 
In refped of the damages they infifled, that as no fpecial damage 
was laid or proved, the fum of 400/. was much too fevere and 
exceflive. 

- Mr. Jfuftice Willes, who tried the indictment againfl Gilbert 
the plaintiff, explained what paffed at that time, and faid, that 
after 4 trial of fix hours it was an acquittal upon the merits, and 
very much to his fatisfaflion. 

Lord Manifold. This rule comes before the court fingly on 
the fudge's report.—-It is not an application on the ground of 
furprife or of new evidence, that has been difeovered fince the 
trial 1 $or upon fhe ground, which counfd were inftrulted to 

mention 
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mention to the court when it was firft moved, namely, that 1774. 
from the hurry of fumming up, the jury were milled to think, 
that declarations accufing the plaintiff of perjury were left to 
the jury, when in fS& no fuch evidence was given. By the re- B ®*^*J*~ 
port it appears that that fuggeftion is totally untrue t and that 
there was ftrong evidence of fuch declarations being made by 
Burtenjba*v t after the trial of the indi&mcnt* 

The verdiA is taken upon two counts: upon the firft, “ for 
** malicioufly indiAing the plaintiff 1 of perjury i” and upon the 
lecond, for calling him •* a perjured rafcal, and faying he would 
.** prove it.” There was evidence in fupport of both counts. 
Therefore, the whole ground of the applioation refts on the point 
of exceflive damages. I fliould be forry to fay, that in cafes of 
perfonal torts, no new trial (hould ever be granted for damages, 
which manifeftly (hew the jury to have been a&uated by pafhon, 
partiality, or prejudice. But it is not to be done without very 
ftrong grounds indeed; and fuch as carry internal evidence of 
intemperance in the minds of the jury. It is by no means to be 
done where the court may feel, that if they had been on the jury 
they would have given lefs damages, or where they might think 
the jury themfelves would have completely difcharged their duty, 
in giving a lefs fum. Of all the cafes left to a jury, none is more 
emphatically left to their found diferetion than fuch a cafe as 
this: and unlcfs it appears that the damages are flagrantly out* 
rageous and extravagant, it is difficult for the court to draw the 
line But in this cafe, where the defendant has been guilty of 
repeated defamation again ft the plaintiff 1 , after a fair trial and 
acquittal upon a malicious profecurion, it is impofiible for the 
court to go into a nice examination and admeafurement of what 
ought to have been the damages. 

Aston, Juftice.—l am clearly of the fame opinion } and in the 
prefent cafe 1 ihould doubt, even if it flood upon the fecond 
count only, whether the court ought to interpofe on account of 
the largenefs of the damages, in favour of a man who has been 
guilty of charging another with fo foul a crime as is these laid, 
and declaring in public that he would prove it upon him. 

Mr. Juftice WilUt and Mr. Jufticc AJbburft were of the fame 
opinion 

Rule for a new trial difcharged. 




Macs 
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Mace verfus .Cadeli.. 

Tfie enaft- 'T’ROVER for goods. Upon (hewing caufe why the ver- 
fia ° f di& given in this cafe for the plaintif; fhould not be (pt 

21. afide, and a non-fuit entered \ the court took time to confider. 

I ‘ l rot And now Lord Mansfield delivered the unanimous opinion of the 
rert rained court as follows : 

TOJbie, but* The plaintiff, Mace, kept a public houfe, had a licence, and 
extends to flj e was married to one Penrice. She went to the iixeife- 

OS 2 ^ , « 

third ftrjom, Office, had his name entered in the books, with a note in the 
jpimuil margin “ married." Penrice had the licence, and continued in 
mder, who pofTeflion of the houfe andL goods, from that time till he ab- 
teaMnei fronded, and went to Pimlico, which was an ad of bankruptcy. 

Mace, the plaintiff, firft claimed the goodi i« quell ion, under a 
bill of fate from Penrice t but afterwards as her own original 
JD property, and denied that Penrice and foe were married. Penrice 

a«wdias was examined, and he faid that h was not till within three 
mpt’f weeks before he went away that he knew whether he would 
marr T hcr or not * 

djfpofed of At the trial a doubt occurred to me, whether this cafe did 
hf» owTn** not come within the fiat. 21 Jac. 1. c. 19. ftSI. u* For the pof- 
afitr having feffion which the bankrupt had of thefe goods, was emphatically 
to a third ' * pofleffion of them at bis own , and kept by him as fuch. It 
ptrfon. was fuggefted, that there was a fimilar cafe depending in tha 
C. B. where the quellion was, Whether the enabling claufe of the 
eleventh feflion extends further than the preamble of that fec- 
tion, fo as to include goods not originally the bankrupt’s The 
preamble only fays, ** And for that it often falls out that many 
“ perfons before they become bankrupts, do convey their goods 
f * to other men, upon good con fide rat ion, yet (till do keep the 
“ fame, and are reputed owners thereof, and difpofe of the fame 
“ as their own But the words of the ena£ting part are as fol¬ 
lows : " Be it ena&ed, that if any perfon, at fuch time as he 
* ( '(hail become bankrupt, lhall, by the confent of the true owner, 

** £2fr. have in his poffeilion, &c. any goods, &c. whereof he 
“ (hall be reputed owner, the commiflioners (hall have power 
« to fell the fame in like manner as any other part of the bank- 
<< rupt’s eflate.” Thefe words clearly extend to other perfons 
goods, as well as to thofe which were originally the bankrupt’s 
property. For the fake of conformity, we were deCrous to 
10 day 
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(lay till the court of Common Pleas had given their opinion. But 2774. 
that cafe we underftand is made up. - - ■— 

We have confidered the general queftion} and to be lure 
there is a variety of mooting in the books without any deter- C 
mination. 

But if the llatute meant to comprehend nothing more that^is 
contained in the preamble, it means nothing at alh BecauCs 
even before the llatute, if a man had conveyed liiB own goods to 
a third perfon* had kept the pofieflion, fuch pofiel&oa 
would have beeuvOid, as being fraudulent according to the 
do&rine in Twine *s cafe, 3 Rep. 8x. At the fame time, the 
llatute does not extend to all pofiible cafes, where one man hat 
another man’s goods in his poffeffion. It does not extend to 
the cafe of factors or goldfmiths, who have the pdBeffion of 
other men’s goods merely as trullees, or under a bare authority, 
to fell for the ufe of their principal *, but the goodt mud be fuch 
as the party fuffiers the trader to fell as his own . Therefore, up¬ 
on this ground we are all of opinion, that the verdi£fc ought to 
be fet afide. 

But, in the confideration of this general queftion another point 
appeared, upon which we are equally clear; namely, that after 
a folemn declaration by the plaintiff* that Ihe was married to 
Penrice , and that thefe were the goods of Penrice in her rights 
(he (hall never be allowed to fay, that (he was not married to 
him, and that the goods were her foie property. On either 
ground, therefore, the verdifl is wrong. If fuch a pra&ice 
were to be allowed it would be laying a trap for perfons to deal 
with bankrupts. 

Per Cur . Let the verdi£l be fet afide, and a non-fuit entered. 


THE END or MICHAELMAS TERM. 
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15 George III. B . Rt 1775. 


Saturday, 
Jam. 27th. 


Morgan et Uxor verfus John Griffiths, and 

Others. 


Dwifeto HPHIS was a cafe out of Chancery in fubftance as fol- 
T. G. fir 1 , J 

tad during 20WS: 

JS^^ndaf- Thomas Griffiths being feifed in fee of the premifes in quef- 

ter hi* de- tion, by his ,laft will amongft other things gave and devifed as 
ceafc to bit .... 
hurt and af> follows: 

tyt?,frr “ ^ *1° g‘ ve > bequeath, and devife two parts to be divided in 

mnt«f « three parts, of all that tenement and lands fituate, lying, and 

to T\ Ji! ** being within the parifh of Abergivilly , and county of Car - 

hi* heir* «t marthen, commonly called and known by the name of Bwlcb 
andauigni ' * . 

forever. “ Gwynn, unto Thomas Griffiths, my grandchild, for and during 

only »n"f- ** natura ^ hfe % and after his decrafe, to his right and lawful 

utcuii. “ heirs and afligns, for ever; and for want of fucb lawful 

“ heirs, I do give the laid lands, as before exprefled, to Thomas 

* ( Evan , fon of Evan Thomas , of Ptnllwyn , the lands to his 

« heirs and afligns for ever.” 

The teftator died foon after, without revoking or altering hit 
laid will 1 whereupon the faid Thomas Griffiths , hisgrandfon, en- 
* tered into poffeflion of the premifes, and being feifed as afore- 
faid, by leafe and releafe of the 30th and 31ft January , 1727, 
previous to his marriage with Dorothy bis firft wife, conveyed 
the fame to the ufe of himfelf for life, remainder to his wife for 


life, remainder to the heirs of his body on the faid Dorothy to be 
begotten, remainder to his own right heirs. 

Dorothy 
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leaving Rachael (the wife of the plaintiff} fear 

only child, by ( her find fraiband, who afterwards married ft 1,1 1 . 

feccnd wife, by whom he had ifiiie the defendant John Griffiths) 
and federal other children, and died. G*ir- 

Upon his death, the defendant John entered on the premifes, riT **~ 
claiming them as tenant in tail, under the will of his great-grand¬ 
father, Thomas Griffiths * the teftator. 

The plaintiff and his wife claimed under the fettlement of 
Thomas Griffiths , her, father, conceiving that he took an eft ate 
in fee, under the will of the teftator, Thomas Griffiths , his grand¬ 
father. 

Thomas Evan , the devifee in remainder in the faid will, was 
another grandfon of the teftator, and furvived him. 

The queftion fubmitted by the Lords Commiilioners, for the 
opinion of this court was, what eftate the grandfon Thomas 
Griffiths , took in the premifes by the will of the faid Thomas 
Griffiths , the grandfather ? 

Mr. Wallace , who was for the plaintiff, acknowledged the 
rule of law to be clearly fettled ; that where one devifes to A. 
and his heirs generally, which would convey a fee, yet if there 
be a remainder over, for want or upon failure of fuch heirs, to 
a perfon who might take the eftate as heir, the word heirs is re¬ 
trained to heirs of the body, and A. has only an eftate tail by 
fuch devife; confequently in the prefent cafe the defendant was 
clearly entitled. 

Lord Mansfield.—T here can be no queftion about it, and 
accordingly the court certified as follows: 

Having heard counfel on both fides, and confidered the above 
cafe, we are of opinion that the grandfon Thomas Griffiths took 
an eftate tail in the tenement, called Bvulch Gwynn, by the Will 
of the faid Thomas Griffiths , the grandfather. 


Ros ex dim. Bowes verfus Blackett. 

■ Jta*. 3<ft> 

IN ejeftment for certain lands fituate in the townlhip of To make a 
Nrwnham, in the County of Northumberland, the jury ®( th . 
found a fpecial verdift, ftating in fubftance as follows: that out any u- 
Chrtfiopher Blackett was feifed of the tenements, with the appur- 
tenances, in the declaration mentioned, in his demefne, as of manifeft in - 

. tension mull 

spptat* that the teftator meant to give a fee, as may fatitfy the confciffnc* of the courts in pro* 
Mowing it tuob. if it U4*kI? jwefeirautiHl, the rultof law mult take place. 
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fee j and was likewife poflefled of feveral lands and tenement# 
‘ held by him under leafes for years, lying contiguous to the faid 
freehold tenements; and which faid leafehold lands and tene¬ 
ments were devifed along with the faid freehold tenements 
without diftinftion, to the feveral occupiers thereof, who en¬ 
joyed the faid leafehold and freehold tenements, without know- 
ing or inquiring which were It aft hold and which were freehold : 
and being fo feifed on the 24th day of Augtfly 1738, he made 
his laft will and teftament in writing, duly executed and atteiled 
to pafs real eftates, and thereby devifed as follows: «* I give, 
** bequeath, and devifc to my dearly beloved wife, Elizabeth 
** Blackett , all my freehold and leafehold mefluages, houfes, 
" lands, and tenements, fltuatc at Newnham , in the county of 
•* Northumberland , and elfewhere, and all my eftate and inter- 
** eft therein, for and during her natural lije ; and I do hereby 
** constitute and appoint John Fofier, of EdJeflon , in the faid 
** county of Northumberland , tfquire, trufl.ee for my faid wife 
“ during her natural life aforefaid ; and front and after her dc- 
** ceafe, I give, dcvife, and bequeath, the faid mefluages, houfes, 
“ land, and tenements, to my Afters in law Mrs. Elizabeth 
** Smart , and Mrs. Martha Maria Bellafyfe, of Houghton upon 
“ Skien, in the county of Durham , as tenants in common .* But 
** in cafe my mother Mrs. Alice Bellafyfe, Jhall give or carife to be 
“ given, any di/lurbance or moleftation to my faid wife, about the 
“ pojfejjion and enjoyment of my faid mejfuages , houfes, lands , and 
“ tenements, then my mind and will is, that the fame Jhall go to 
“ my kinfman William Blackett, of the town and county if New- 
“ cajlle upon Tyne, his heirs and qfftgns for ever : and J give and 
11 bequeath the find mejfuages, houfes, lands, and tenements, to 
him accordingly, and do make him my SOLE heir thereof. And 
«* my mind and will further is, and I do hereby charge a.id 
n make chargeable my faid eftate, with the payment of al! my 
« juft debts and funeral expences, and order the fame to be 
paid out of the yearly profits of my faid eftate, ly my fa id wife. 
“ And I.do further give and devife all my perfonal eftate what- 
«« foever, to my dearly beloved wife aforefaid, and do hereby 
** make her foie executrix of this my laft will and teftament.” 

That the teftator died on the 27th Augufi, 1738, without 
iflue, leaving John Blackett, fince deceafed, father of the 
defendant John Blackett, his heir at law. Elizabeth Blackett , 
.the te ft a tor’s widow, immediately after his death entered on the 
premifes. That Martha Maria Bellafyfe, intermarried with 

Richard 
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Richard Bowes, wlio purchafed the revcrfion of the one undivided 1775. 
moiety of the premifes of Elizabeth Smart ; and being fo feifed 
died inteflate, leaving Thomas Bowes the leflor of the plaintiff, 
his heir at law. That afterwards, on the 13th July, 1767, 

Mart ha Maria Bowes, widow of the faid Richard Bowes , died 
feifed of the reverfion of the aforefaid moiety of the premifes, 
upon Svhofe death the fame defeended to the faid Thomas Bowes, 
the leflbrof the plaintiff. That at the time of the teflator’* 
death, the faid teflator was of the age of 27, the faid Elizabeth 
Blackett, his widow, of the age of 34, Elisabeth Smart of the 
age of 22, and Martha Maria Bellajyfe iS. That the defendant 
was heir at law of the teflator. The qucflion was, whether the 
half-lifters took an eftate for life or in fee ? 

This cafe was argued twice ; firft in Michaelmas term by 
Mr. Chamlre, for the plaintiff, and Mr. Davenport, for the 
defendant; and ag-in in this term by Mr. Wilfon , for the plain* 
tiff, and Mr. Dunning, for the defendant. For the plaintiff it 
was argued that the half-fitters took a fie. tft. The fa£t found 
by the fpccial verdict of the freehold and lcafehokl lands, bring 
fo intermixed as to be unuittinguifhable by the tenants, and 
being coupled by the teflator in th'e fame devife, clearly (hews 
his intention was to difpofe of all his eftate. His two half- 
fitters were nearer of kin to him than his heir at law; his difpo- 
fition, therefore, to them was but reafonable, and if his intention 
to do fo is apparent, the court will carry it into execution, 
though there are no technical words. The circumftances that 
fhew he meant his lifters fiiould take a fee are, That having firft 
charged this eftate with the payment of his debts, he makes 
this material diflin£tion between the two bequefts ; he dire&s 
his wife to pay only out of the rents and profits, but leaves it a 
grofs charge in the devife to his ftflers. Now it is an eftablifhed 
rule of law fc that where a grofs fum is charged, though there 
are no words of limitation, the devifee fhall take a fee, for other- 
wife he might reap no benefit from it; but where it is payable 
out of rents and profits it is only an eftate for life ; 2dly, Where 
a man ufes no words of limitation, it is reafonable to prsfnme 
that he meant more than an eftate for life ; efpecially where in 
the immediate precedent devife, meaning to give his. wife an 
eftate for life only, he exprefsly (ays, ** for and during her natural 
“ lift ” But further, the fee of the leafehold clearly, paffiss with¬ 
out any limitation at all; and therefore the freehold mud pafs 
too, or the maaifeft intention of the teftator to unite the whole 

would 
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177$; would be the words, * wy jlKr andm- 

"Vi ;r 44 fr*^®w'dhfc H *re material} for no doubt, the teftator had forae 

+mfm\ meaning in making 11ft of them t b*t if applied to the lift 
eftate to his wife, ;thejr are nugatdrjr* they are eqaafly fo i»- 
refped of the devife to WtUian1 Blackett, becanft of the addition* 
a! words ** bis heirs forever Therefore the only way of giving 
ferife to this expreffion, is by tranfpofing them, or conGdering 
them as repeated, in the devife to his filters. Laftly, it is plain 
that he did not intend his heirs ihould take in any event, for in 
cafe of difturbance by the mother, he gives the eftate over to 
William Blackett. The natural inference from this is, that he 
hoped to prevent anjr difturbance from the mother by making 
the daughters fuffer in confequence of it. But if the devife to 
them is conftrued an eftate for life, it would be punifliing his 
heir, which certainly could never be his intention in inferting 
that ciaufe, if he had meant his Iieir (hould receive any benefit. 

For the defendants contra. An heir at law lhall not be 
difinherited without exprefs words, or a clear and manifeft intent 
apparent upon the face of the will. A conjeClural intention is 
not fufficient, nor an intention which the court may fuppofe 
the teftator ought to have had, if it is not fupported by a ne- 
ceflarjr implication. Therefore there mull either be words of 
limitation or fomething in the will tantamount; but thofe 
tantamount words muft be clear. In this cafe there are no 
words of limitation, nor is there any thing to fupply them, fo 
as to fatisfy the court even of a probable intention to give 
more to the half-fifters than an eftate for life. But conjecture 
and probability are not fufficient. 

Afterwards, on ^Friday the 3d of February in this term, 
Lord Mansfield, after ftafing the cafe, delivered the opinion of 
the court as follows. 

The queftion ariGng out of theft fads Hated in the fpecia! 
verdid, and which is referved for the opinion of the court, is, 

“ Whether the eftate given to the fillers in law, ns tenants id 
« common, is an eftate for life or in fee." 

There are no words of limitation added to this devife \ and 
therefore it is clear by the rule of law, that it is only an eftate 
for Hfe, unlefs it can be found from the whole of the will taken 
together and applied to the fubjed matter of this devife, that 
the teftator’s intention was to give a fee. Indeed, if from the 
whole of die will fo taken together and applied to the fubjed 
matter it can be colleded that the teftator meant to give a fee-, 

4 it 
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it has been very properly, end very truly admitted at the kft ty^ 
due it ought to be fo cooftrued in order to give <dSc£k # fik^ 
intention. mtffim , 

Several arguments have been ufed to lhew that fueh in t en fi s n 
may be colle&ed in this cafe. In the firft place, ft refs is laid on 
the circum fiance of its being found by the fpecial verdidl, 
that the teftator*® lands were partly freehold and partly leafehold 4 
that they lay contiguous to and intermixed with each other, fo 
much fo, that even the tenants did not know how to diftinguHb 
them : and yet that the teftator has included both indtferimi- 
nately in the devife in queftion. From thence it is argued, and 
I think fairly, that the teftator meant his freehold and leafehold 
property fhould go together. But if that be fo, it is infilled 
further, that this devife, though without words of limitation, 
will carry the fee ftmple of both. For it would clearly pafs the 
fee of the chattels if they flood alone % and, therefore, confident 
with the intention of the teftator to unite the whole of his pro¬ 
perty and make it one eftate, it muft be conftrued to pafs the 
freehold too. But that argument turns in a circle ; for it may as 
fairly be argued, that the devife of the freehold, which without 
words of limitation is by law an eilate for life only, fhould carry 
the leafehold after it. 

The fecond argument is, that “ he has charged this eftate with 
“ the payment of his debts f and that where an eftate is given 
to J. S. oil condition of his payings grufs fum of money, it is 
a fair inference from the burthen impofed upon him, that the 
teftator intended him in all events a benefit; urtfich can only 
be certain from his taking a fee. But that argument does 
not hold in the prefent cafe; for though the eftate is charged 
with the payment of debts j yet here they are ordered to be 
paid out of the rents and profits, by his wife, who was a young 
woman of 34. No certain inference, therefo/e, can be drawn 
from thence. 

The third argument is drawn from the words which follow 
the description of the mefiuages preceding the devife to the wife 
for life ; namely, «* all my eftate and intereft therein,” and 
from thence it has been infilled, that 110 words of limitation 
were necefiary. But thefe words added precedent to an eftate 
for life, can have no meaning at all i and it is remarkable that 
they are left out in the devife to his half-fillers, which (hewf' 
the teftator meant nothing by ufing the expreffioa in the devife 
to bis wife. 


Thefe 
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• Thefe are the feveral observations that have Seen made t from 
— —» whence it has been argued, that the ttftator’s intendon .was to 

8**® his half-lifters a fee. But I am not able to find in this 
S*«eK- will, any cyrcumftances fufficiently certain to fatisfy my mind 
that the teftator really meant a fee. As to the claufe of difturb- 
ance by the mother, and the devife to William Blackett there¬ 
upon, I am very doubtful upon conjc&ure, whether the teftator’s 
idea was barely to give William Blackett his eiiate, in cafe of 
an effe£tual diilurbance, and to give him a fee upon that contin¬ 
gency only. For in that cafe it muft have happened during the 
wife's life , it muft have happened, therefore, before the eiiate 
could have gone to the half-fillers. The words are howeveir 
very incorrect and inaccurate i and it is ilrange that barely on 
that contingency, depending upon the a& of the mother, he 
fltould make a fee depend. I rather think his own intention 
might, be this—To make his kinfman, William Blackett , his heir 
in reverfion, after his half-fillers; but in cafe of difturbance, 
that then he fhould t%ke it immediately in poflelfion, and not iu 
reverfion, which fee ms to be the reafon of his faying *« I make 
“ him my foie heir thereof." But I am not fatisfied in my own 
mind, that even that is the right conftruclion, and, therefore, 
fay it merely upon conje&ure. It is however enough for our 
judgment that the conftru&ion is doubtful; for, in order to 
make a devife of lands without any limitation added, a fee, fuch 
an intention mull appear as is fufficient to fatisfy the confcience 
of the courUn pronouncing it fuch : if it is barely problemati¬ 
cal, the rule of^law muft take place. No inference in this cafe 
is to be drawn, the*one way or the other, from the circum- 
ftance of the teftator's knowing how to give, for that does not 
appear. 

Therefore, it being very doubtful whether the teftator did 
mean a fee, or not, our determination muft go by the rule of 
law, namely $ that there being no words of limitation, the 

If.filler8 take an eiiate for life only, and confequently there 
muft be judgment for the defendant. 

Judgment for the defendant. 
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Rex Kem^son. 

TPlIE defendant had been convifted in feveral penalties 
upon the game iuivs. In the conviftion the appearance 
of the defendant and the evidence were fet forth as follows: 

Afterwards upon the aforefaid day, and in the year aforefaid, 
he, the faid Samuel Kempfsn, having been dbiy fiimmoned, ap- 
peareth, and is there prefent before me in order to make his dr 
fence again ft the faid charge and information, and having heard 
the fame is alked by me the faid judice, if he can fay any thing 
for himfelf, why, &c. Who pleadeth that he is not guilty of 
the faid offence ; neverthelefs, on the faid 14th day of Septem *■ 
her , one credible witnefs, Richard Cratorn , now Cometh before 
me, the faid judice, &c. and upon his oath depofeth and faith, 
that on Wednefday the 14th day of this inftant September , he 
faw Samuel Kempfon t €sV. tfc. and thereupon the faid Samuel 
Kempf(>n t before me the faid juilice, by the oath of one credible 
witnefs aforefaid, according to the form of the faid ftatute afore* 
faid, in fuch cafe made and provided is convi&ed of the faid of* 
fence, £sV. 
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Upon the record being removed by certiorari , Mr. Chambrt 
objected, that it did not appear upon the face of this convi&ion, 
that the evidence was given in the prefence of the defendant , which 
it ought to be, that the party accufed may have an opportunity 
of crofs-examiuation. 

Mr. Poole, contra , infilled that it was not necefllury to (late that 
the evidence was given in the prefence of the party accufed. It 
is fulficient if it appears from what is dated that he was prefent 
at the time. Now here it is dated that the defendant appeared, 
pleaded not guilty, and then the evidence was gone into; in 
fuch a cafe the court will prefume that he was prefent at the 
time, and cited Rex verfus Aiken , 3 Burr. 1785,88 in point. 

* Afon Judice. Enough appears upon this convi&ion, to lhcw 
that the witnefs was examined in the prefence of the defendant^ 
It mud be fuppofed that all that palled was at one and the fame 
time. 

Per Cur. Let the convi&ion be affirmed. 
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Hunt ver/us Cope. 

TERROR from a judgment of the court of King's Bench, in 
Ireland , in an action of replevin, brought by the plaintiff) 
now defendant in error, for taking certain goods of the faid 
Henry Cope , our of his dwclling-houfe, and detaining them, &c. 

The defendant, the now plaintifF in error, avowed the taking 
for rent arrear due by the faid Cope to the faid defendant, tor 
certain premifis in the avowry mentioned. 

The plaintifF pleaded 1 ft, That there was not any rent due to 
the defendant out of the premifes, at the time of the taking, Wr. 
upon which ifl'ue was. joined. 2dly, That long before t’»e taking 
of the goods, to wit on the ift of April 1770, the defendant 
with force and arms unjuftly and unlawfully entered upon the 
garden part of the me flu age or tenement in the plaintiff’s pof- 
feflion, and did then and there with like force and arms unjuffly 
and unlawfully brink and pull down the roof and ceiling of a 
fummer-houfe, part oF the faid premifes, and tore up the benches 
therein, by means whereof the plaintiff’ had been deprived cf 
ihe ufe of the fummer-heufe, from the faid ift of April, 1770, 
until the day of taking of the faid goods, SsV. 

To this plea the defendant demurred, and the plaintifF joined 
in demurrer. 

The Court of Rings Bench in Ireland, gave judgment upon 
the demurrer for the plaintiff, whereupon the defendant brought 
this writ of error to reverfe the judgment, and affigned the gene¬ 
ral errors, and the plaintiff joined in error. 

Mr. Dunning , for the plaintiff’ in error. Hated the queffion to 
be, Whi ther the fa£ls fet forth in the plea amounted to an evic¬ 
tion of the defendant ? If not, which he contended they did not 
in this cafe, they wrre no fufpenffon of the rent,, but a mere 
trcfpafs, and cited Sir Thomas Jones, 148. Roper verfus Lloyd, 
as in point; where, in covenant for non-payment of rent, the 
leffee pleaded, that tfye plaintiff' had taken away a pent-houje, 
fixed to the premifes, and the court held it a trcfpafs only, and 
no fufpenffon. 

Mr. Norton, contrh, infilled that the fafts in the plea did 
amount to an evi£lion •, for here an aflual entry by the leffor is 
Hated, and alfo that he pulled dow n part of the fummer-houfe 
and the benches, fo as entirely to deprive the leffee el the ufe 

of 
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of it: and cited 1 Rol. Abr. 940. tit. extinguijhment , letter N. 
pi. 1. Cro. El. 341. the reafoning of which cafes he faid went to 
fhew, that wherever there is a tortious entry by a leffor, fo as 
to deprive the leflee of the enjoyment of. the premifes, it 
amounts to a fufpenfion of the rent. 

Lord Mansfield. The whole oueflion in this cafe turns upon 
the pleading; for the rule of law is clear, namely, that to occa- 
fion a fufpenfion of the rent, there mult be an eviction or expul- 
fion of the leflee. But here the plea Hates merely a trefpafs, and 
no evi&ion, therefore the plaintiff' mull recover. 

Ajlon Juflice. I am clearly of the fame opinion. The cafe 
in Cro. El. 341. never received a final determination ; and even 
upon the mooting of it Fenner and Clench doubted. All the 
cafes in the books fuppofe the leflee to be put out of pofieflion ; 
therefore merely faying that he was deprived of the enjoyment 
of the premifes is not fuflicicnt, hut he mull plead that he was 
evitSled. I Lord Raym. 370. Clayton 34. Hob. 326. Reynolds 
verfus Buckle. 

Lord Mansfield. The defendant certainly fliould have pleaded 
tviclion, and then the f;»£ts that are now Hated might have been 
fuflicicnt for the jury to have found a verdi£t in his favour. 

Mr. Jullice IVilles and Mr. Juflice AJhhurfi were of the fame 
opinion. 

Judgment reverfed. 


Doe ex dim. Chenv verfus Batten. 

'“pHlS was an ejeflmcnt brought by the plaintiff, againfl the 
defendant, to recover fome warehoufes in London. The 
attion was tried before Lord Mansfield , at the fittings in lafl 
term, at Guildhall. At the trial the cafe appeared to be fhortly 
thus: 

The defendant was tenant at will to the leffor of the plaintifF, 
who, to determine the tenancy, gave notice at Lady-day to the 
defendant to quit at Michaelmas . The defendant not quitting 
at Michaelmas, the plaintiff brought this eje&ment, and laid 
the demife on the 30th of September .* the defendant appeared, 
and pleaded. Sometime after the plea was put in, the leflor of 
the plaintiff received of the defendant a quarter’s rent, due at 
Chrifimas. The defendant’s counfel iufifled that this fubfequent 
acceptance of rent fubfequently due, was a waiver of the notice. 

Chit to be left to the jury, under the circumftanct 
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*775' ant * tantamount to an agreement, that the defendant ihould con- 
—— — - tinue tenant. His Lord (hip faid, he took the praAice to be fo; 

^erfi,, though in his own opinion it was unreafonabie. But being fet- 
Battsk. tied, he direAed the jury to find for the defendant, which they 
accordingly did. Afterwards in the fame term Lord Mansfield 
faid, he had turned the matter in his mind, and likewife men¬ 
tioned it to the judges, who doubted if the law was as he had 
direAed. It was therefore proper the point (hould be fettled, 
for which purpofe his lordfhip dHired Mr. Dunning would move 
for a new trial. He accordingly did, and now in this term the 
cafe was argued by Mr. Mansfield and Mr. Bolton , for the de¬ 
fendant; and by Mr. Dunning ami Mr. Davenport, for the 
plaintiff; when the court gave judgment as follows : 

Lord Mansfield. • This cafe has been extremely well argued 
on both Odes. It was underftood on all hands at the trial, that 
there had been a generally conceived notion and pradlice, that 
where a landlord receives rent for the occupation fubfrquent to 
the time when the tenant ought to have quitted according to his 
notice, it is an admiflion by the landlord, that he was his tenant 
after that time, and confequeutiy a waiver of the notice. When 
this was mooted at the trial, I did not think there were any cafes 
again ft the practice, but looked upon it as eftabliflied; and. 
therefore I direAed the jury to find a verdiA for the defendant. 
At the fame time I was flrongly of opinion that the praAice 
was unreafonabie ami derogatory to juflicc. And now upon ex¬ 
amination it dots not appear that wc are precluded by authority, 
or any eftabliflied practice, from judging agreeable to the rea- 
fon of the cafe. 

It being clearly proved that a quarter’s rent accrued fince the 
demife, the queftion is. Whether fuflicient matter appeared in 
point of law, to prevent the leflor of the plaintiff from recover¬ 
ing in this ejeAment ? If there did not, the direAion I gave 
was wrong. Firfl, if the matter which appeared ought to have 
been left as a fail, for the confederation of the jury, in that 
point of. view, it was erroneous : And fecondly, if it be clear 
that in law the leflor of the plaintiff was not barred, it was ftill 
more erroneous. An cjeAment is a moft beneficial remedy for 
the recovery of lands. It is a remedy by fiAion of law; and 
therefore ihould be applied to the purpofes that will beft anfwer 
the ends of juftice. In ejeAmcnt the plaintiff in his declaration 
ftates, that on fuch a day he had title to the poHellion of fuch 
land*, and upon the trial he is bound to prove that fuch title was 

5 in 
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in him at the time fo fpecified. The title of the plaintiff in this 177 $• < 

cafe accrued by giving fix months notice to the defendant to — " 

quit; which it was in proof had been duly given : indeed there vrrfit 
is no difpute, but that at the time the demife is Hated to have 
been made, the leflbr of the plaintiff had a right to the poffef- 
fion ; and fo he had at the time of the plea pleaded. The fingle 
queftion is, W In thrr the landlord has, by any fubfcquent aft or 
agreement, waived fuch his right, and confented that the tenant 
(houid continue the poffelfion ? If he has, no doubt but he will 
he bound by fuch agreement. As to that, the fa£t in this cafe 
is, that the landlord Ius received rent eo nomine for a quarter of a 
year, which became due after the time of the demife in the de¬ 
claration laid. This cirrumftince, it is infilled, is in fa£l a 
declaration on his part, that he departs from the notice he had 
given ; and is an acknowledgment that he Hill confide is the 
defendant as his tenant. But let us fuppofe the landlord had 
accepted this rent under teims, or made an exprefs declaration 
that he did not mean to waive the notice, and that, notwith- 
flanding his acceptance or receipt of the rent, he fliould Hill 
infill upon the poficlfion. Or fuppofe any fraud or contrivance 
on the part of the tenant in paying it. Clearly under fuch eir- 
cumlLanccs the plaintiff ought not to be banej of his right to 
recover: But all thefc are faCls which ought to be left to the 
confideration of the jury. 

The qucRion therefore is, quo ammo the rent was received, 
and what the real intention of both parties was ? If the truth 
of the cafe is, that both parties intended the tenancy Ihould 
continue, there is an end of the plaintiff 's title : if not, the land¬ 
lord is not barred of his remedy by cjcdlmcnt: as where the 
leflbr of the plaintiff, after the time laid in the demife, agreed 
to accept the fingle inllead of the double rent, which by the 
Jlatnte 4 Geo. 2. c. 28. he was entitled to. This very point was 
determined in a cafe of Gilder ex dim. Gilder or Gildoe t verfus 
at Salijbury aflizes, 1754, before the prefent Lord Chief Baron 
(then Mr. Baron) Smytbe . There the fingle rent had been re¬ 
ceived by the landlord fubfequent to the time of the demife laid; 
and the ohje&ion now infilled on, was made: but Mr. Baron 
Smytbe over-ruled it. A cafe was afterwards referved for the 
opinion of B. R. when the court held it to be no bar\ and that 
it ought not to preclude the plaintiff from recovering in eject¬ 
ment. Lord Chief Baron Smythe and Mr. Juftiee Gould both 
remember this cafe. I entirely agree with that opinion, f he 

R 3 llatute 
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flatute gives double rent if the tenant continues in pofleflion after 
notice to quit. But ftill it is to be received as rent. What then 
is the cafe where a' landlord accepts the fingle rent onljr. The 
taking half t when he is entitled to an a£l ion for the whole, is an 
acl of lenity} but it does not import a confcnt that the tenant 
ihall continue in pofleflion, or a waiver by the landlord, of his 
remedy by eje&ment. 

There is another cafe which was tried at Launcrjlon affixes, 
when Mr. Juftice Gould was at the bar. The objection taken in 
that cafe was, that the le/Ior of the plaintiff in ejeflmcnt, had 
likewife brought an a£tion for ufe and occupation of the very 
fame premifes, for rent which had accrued fubfequer.t to the 
time of the demife'. This a£liou Hood ready for tii.il at the 
fame aflizes. In arguing the objection which is now made, it 
was faid, that the a£lion was an a&ion founded on promifes, 
and afuppofed permiffion by the plain: iif to the defendant to oc¬ 
cupy ; therefore an acknowledgment on the part of the plaintiff 
that he was his tenant; and conlrqiicmly a waiver of his no¬ 
tice. But the objection was over ruled : and the plaintiff reco¬ 
vered, firffc in the ejectment, and afterwards in the action for ufe 
and occupation. It was hold* n, that one of the remedies was 
not a waiver of the other. Why? Bccaufc they were brought 
for feveral demands, to both of which the plaintiff was entitled; 
confcquently, the one could be no waiver of the other ; for after 
recovery of the pofleflion, the plaimid’was entitled to the profits 
for ufe and occupation, if he thought fit to fne for them. 
Therefore in point oi law the mere acceptance of rent is not in 
itfelf a bar. 

But if there were a doubt whether the pofleflion was by fraud, 
or in confequencc of a new agreement, or whether the accept¬ 
ance of the rent was mutually intended or undcrOood as a waiver 
of the notice, that is a fact which ought to be left to the jury 
to determine. It was not left in this cafe; and therefore I 
think there ought to be a new trial. 

Jljhn Juflicc. There is no doubt hut that at the time of the 
demife laid, the lcfl'or of the plaintiff had a clear right to the 
pofleflion. 

The queftion is, Whether he has done any fubfequent a£k 
which amounts to a waiver of that right ? The only adt which 
appears is, the acceptance of a fingle quarter’s rent accrued 
fince. I think that is only a waiver of his right to double rent 
under the Jlat. 4 Geo. 2. and docs not ncccflarily imply a confcnt 

that 
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that the tenancy fliould continue. Where an eje£lment has Z775 

been brought on the Jlat. 4. Gee. 2. c. 28. Jiff. 2. for the for- ... 

feiture of a leafe, there being half a year's rent in arrear, and Dn * 

no fufficient diftrefs on the premifes ; there, ^acceptance of rent BaTt*** 
afterwards by the landlord, has, 1 believe, been held a waiver 
of the forfeiture of the leafe ; which may well be j for it is a 
penalty , and by accepting the rent, the party waive? the penalty. 

But this cafe is very different. For here the acceptance of finale 
rent, is only a waiver of his right to double. Therefore, I am 
of opinion that a new trial ought to be granted. 

Willes Juflicc. I am of the fame opinion. 

Ashhokst Juftice. I believe there have been many nonfuits 
upon this objection. But hitheito the queftion has not been 
much agitated : it being rather taken for granted that the prac¬ 
tice was f<>: and, therefore, till now, the matter does not feem 
to have beta fuilicientiy examined or explained. Whether the 
acceptance of rent after the time laid in the demife, is or is not 
a waiver of the notice, depends upon the intention of the parties ; 
which is a matter of faff, and, therefore, to be left to the jury. 

If the landlord accepts it only as a compenfution for the double 
rent, which the ftatute fays he fliall have a right to, it is a 
waiver of that only : but it does not waive his right to the pof- 
feffion of the premifes, which is entirely a diilindt and different 
thing. Therefore I concur in opinion, that the verdi£i in this 
cafe ought to be fet afide, and a new trial granted. 

Per Cur. Let the rule for a new trial be made abfolute. 


THE END OF HILARY TERM. 
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15 George III* B. R. 1775# 




Rex verfus Varlo, Mayor of Portfmouth. 

U PON (hewing caufe why an information in nature of 
quo warranto fhould not be granted againrt the defendant, 
to (hew by what authority he claimed to exercife the office of 
mayor of the borough of Portfmouth , the couditution of the 
borough, as far as refpe&ed this queilion, was admitted on both 
(ides to be as follows :—That the corporation was a corporation 
by prefeription, and alfo by charter of Car. i. and confided of 
a mayor, twelve aldermen, and an indefinite number ofburgefies j 
and the mode of ele&ing the mayor, as preferibed by the char¬ 
ter, was as follows: that the mayor, aldermen, and burgeffis, 
or the greater part of them, fhould from time to time have a power 
of affembling themfelves, or the greater part of them , at 
and (hould there continue till they or the greater part of them 
then there aflembltd, (hould chufe one of the aldermen to be 

m»y°** 

The election of the defendant was by a majority of the mayor, 
aldermen, and burgefies a(T-mbled ; hut the mayor, aldermen, 
and burgefies fo afilrpbkd, did not conftirute a majority of the 
whole corporation. 

The queftion was. Whether upon the true con{tru£lion of the 
words of the charter, a majority of the mayor, aldermen, ami 
burgefies only, who were aflembled, or whether a majority of' 
the major part of the whole corporate body, ought to concur it* 
the election of a mayor ? 


\ 


Serjeant 
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Serjeant Davy , and Mr. Wallace , who {hewed caufe, dated 1775, 
that there were but five in (lances from the year 1597* to the 
prefent time, where a majority of the whole body were afiembled **j? t 

at the ele£lion of a mayor : confequeutly if the obje&ion now 
made (hould prevail, the corporation mud be difiolved. But 
this is the fird time fuch an obje&ion was ever made in the cafe 
of an indefinite number of electors, and if good, may a(fc& mod 
of the corporations in the kingdom. The didin&ion is, that 
where the ele&ion is by the commonalty at large, thofe who are 
afiembled have a right to ele£t, though they do not conditute a 
majority of the whole body; and thofe who arc abftnt are virtually 
reprefented by thofe who are prefent. But if the number of 
ele&ors be definite, as in the cafe of Rex verfus Grimes, capital 
burgefs of Yarmouth *, there the majority of the whole * Since re¬ 
body mud fird meet, and then the major part of thofe 
fo afiembled may ele£t. And fo the court held in that cafe, 
but faid it would have been different if the number of bur- 
gefies had been indefinite, and cited the cafe of the pariihioners 
of Wallingford, cited by Tanfield , Chief Baron, in Lane 21. 
reported like wife in 6 Yin. Abr. 269 pi. 5.— The Queen verfus 
Lock, Yin. Abr. fame page, pi. 8. where it was held, that if an 
a& is referred to be done by the commonalty , there the majority of 
thofe who are prefent will determine and bind tire red. 

Lord Mansfield. If in the fpuce of 170 years there have been 
but five elections by a majority of the whole body, and fuch 
majority is tiecelfiiry, the corporation mud be difiolved, unlefs 
the capital burgeffes have been in poflefikm of their franchifet 
for 20 years. But even then they are liable to an information 
filed by the Attorney General. 

Mr. Bear croft, Serjeant Glynn , and Mr. Davenport , contra , 
admitted, that where a power is given to any rirfeription of per* 
fons, fuch as mayor, aldermen, and burgefies generally , to do an 
a£t, there it is competent to the major part of thofe who are 
prefent to do fuch a£l ; but infided that that was not this cafe : 
for here the charter mod clearly meant there (hould be no elec¬ 
tion of a mayor, but. by a majority of the major part of the con- 
ftituent members, fpecified and impowered by the charter to 
ele&. The words arc, “ that the mayor, aldermen and bur* 

“ gefles, or the greater part of them , (hall, from time to time, 

** have power, upon fuch a day to afiemble themfelves, or the 
“ greater part if them!* Who are to afiemble themlelves by 
this dire&ion ? At lead the greater part f the whole body ? 

And 
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* 77 S* And the fubfequent dire£lton is, that they (hall there continue 
• till they, or thevgreatcr part of them, then there aflcmbh d, (ball 
chufe one of the aldermen to be mayor, &c. therefore, there mud 
be a majority of the condiment body afi'embled. 

As to the ufage, if the words of the charter were doubtful, 
the ufage under it might be evidence to explain the meaning of 
them. But here the terms of the charter are clear and exprefs, 
and, therefore, the corporation mud conform to them. As to the 
confequences that may enfue from the few indances in which 
the dire£lions of the charter have been purfued j they are no 
ground for the court to rtfufe an information j fur if the words 
are clear, judice mud be done, though it involve the diflolmioh 
of the corporation, and in lifted on Rex verfus Grimes as a cafe 
in point. 

Lord ManswE-LD. Upon the words of the charter alone, I my- 
felf have no doubt about the conftrudVion of it. In this 
Corporation there are an indefinite number of ficcmt n ; and it is 
a corporation in which honorary freemen may be made. 

It is in the nature of all corporations to do corporate a£ls ; 
and where the power of doing them is not fpeeially delegated to 
a particular number, the general mode is, for the members to 
meet on the charter days, and the major part who are prefent do 
the adt. But where there is a leledl body it is a different thing, 
for there it is a fpecial appointment. All the rcafoning there¬ 
fore is different. 

But fuppofe the words of the charter are doubtful, the ufage 
in this cafe is of great force ; not, that ufage can overturn the 
clear words of a charter: but if they are doubtful, the ufage 
under the charter will tend to explain the meaning of them ; 
cfpecially in a cafe like this, where, before the charter, the cor¬ 
poration confided of an indefinite number of burgefles by pre¬ 
scription, and where the charter itfelf added no new members, 
but only incorporated the old ones. Since the charter, namely, 
forthefe laft 170 years, the major part of thofe only who were 
aflemblcd, have concurred indc&ing the mayor ; and there are 
but five inftances during that period, in which the members fo 
aflemblcd have conftituted a majority of the whole body. My 
only doubt at prefent is, whether it ought not to be put upou 
the record if the parties are defirous to try the queflion, and to 
be at the expence ; and therefore I think the rule (hould be 
made abfolute in one, and enlarged as to the reft. 


In 

wj'ui 

Taua, 


Aston 
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Aston Juft ice. In the cafe of an indefinite number of- bur- rjffr 

geffes, as there are in this corporation, I cannot conceive that the -133* 

charter meant a majority of that indefinite number fiiould be 
prefen t. v**w. 

The ufage anterior to the charter of Car. 1. cannot alter the 
charter, but it will guide the conftruQion in a cafe where it 
does not plainly appear that the charter meant to vary fuch for¬ 
mer ufage. Therefore I concur with my lord, that the rule 
(hould be abfolute as to one. 

Mr. Jufticc Willes and Mr. Juftice AJhhurJl concurred. 

Lord Mansfield. The ufe of a trial will be to find the ufage. 

Rule abfolute in one. 


Drinkwateh 


and another, Affignees of Dowding, 
vcrfus Guodwin. 


Tri*9, 

M* 


'T'HIS was an a&ion brought by the plaintiffs, as affignees 
of the eft ate ot J. Dowding, a bankrupt, for a fum of 
money, for goods fold and delivered to the defendant. Upon 
the general iflue pleaded, a verdict was found for the plaintiffs 
damages 194 /. fubjeft to the opinion of the court, upon the 
following cafe. 

J. Dowding, the bankrupt, was a clothier, and employed 
Edward Jeffries a fail or, who fold to the defendant Goodwin, 
the cloths in cun (lion, marked y. Dowding, before any ail of 
bankruptcy committed by y. Dowding ; but did not receive the 
money for them till after the ailion was brought. The cloths 
were fold by fifties, as factor, and the defendant Goodwin 
knew him to be fo, in the ufual courfe of bufinefs, and in his 
own name. The money was paid by Goodwin to Jeffries , after 
notice to him from the afligneea not to pay it to Jeffries. 

Edward fif t ies was a creditor of Dowding, for feveral fums 
of money exclufive of the bonds hereafter mentioned j for which 
fums he received full fatisfailion by the money in his hands, or 
by cloths in his pollclfion. As to the bonds, Dowding bor¬ 
rowed money to the amount of 3,000 /. and upwards, and by 
letter bearing date the 1 (l of May , 1769, applied to Jeffries , his 
factor, to be fecurity for him jointly in thefe bonds. The 
letter was as follows : 

“ Sir, I take the liberty of afleing you, whether, if I {hould 
“ meet with any fum which the lender may think too large 

«* for 


• 
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«• for my feeurity only, you will favour me with your’s jointly 
“ with my own, upon my engaging, as a means to prevent a 
«* pofltbility of danger to you, to fend you all the cloths that 
** I fliall make of fuch monies, as you may be feeurity for with' 
** me.* 

To which Jeffries fent the following anfwer ; 

•* Sir, I am willing to join my name to yours, in the feeurity 
«* you propofe on the plan I now lay down; which is done to 
** render a counter-bond unnecdTary, and to put me in the fame 
** ftate as if i advanced the money myfelf: this, 1 am fatisfied, 
<« you will not impute to my want of confidence in you, which 
** 1 have as fully as in any man; but it is pointed out to me by 
the common rules of trade, and anfwers every purpofe as fully 
<* as can be : the plan l mean is, that the money {hall be p<tid 
** into my hands, which you will draw for, as in common 
4 * courfe, and I will give you a memorandum of having received 
** fuch fum, to be employed folely to your trade, without any 
** claim for intcrcll, provided you duly pay it to the obligor.’’ 
—When money was taken up on the joint bonds of Dowding 
and JijfricSy Jffries acknowledged the receipt of it to Dowding 
in the following form: ** I have this day received of A. B • 
for your ufe 500/. for which I have given your account 
<* credit.” Accordingly the money due upon thefe bonds was 
Hated in the annual accounts fent by Jeffries to Dowding. No 
part of the money due upon any of thefe bonds was paid before 
the adl of bankruptcy; but the whole has finco been paid by 
Jeffries , and Jtffries has not fufficient from the cloths in his 
hands, or the money due from the defendant, to fatisfy the 
bonds. 

The queftion was, Whether the aflignees were entitled to re¬ 
cover againft the defendant ? 

Mr. Buller for the plaintiffs.—It will be infilled pn the other 
fide that the money being raifed jointly by the bankrupt and 
Jeffries , mull, be confidered as money really lent by Jeffries to 
the bankrupt; but though the letters affedt to import as much, 
it is not true in point of fadt, and, therefore, the tranfadlion was 
a fraud upon the reft of the creditors, calculated on the one 
hand to give the bankrupt a falfe credit, and on the other to 
give Jeffries the fadlor, a preference. Hut there was no imme¬ 
diate debt due from the bankrupt to the fadt or, at the time of 
the agreement. For the bankrupt was liable in the firfl in fiance, 
and if the bankrupt had paid the money, the fadlor could 

never 
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never hare called upon the bankrupt. 2. There - was no debt 177$. 

due to the faftor at the time of the a&ion brought} for at that —- 

time he had paid no patt of the money taken up on the bonds, wat» 

. nor was he ever any money in advance to the bankrupt. On 
the contrary it is exprefsly dated in the cafe, that all the money 
paid by the factor was paid fince the aftion brought; fo that at 
the commencement of the fuit, the factor was no creditor at all. 

IF fo, this is no more than the general cafe, where a fde by a 
faftor is confidered as a fale by the owner himfelf, for which the 
owner may bring his aftiori: for at the utmod there was but a 
pofiibility of a debt due to the factor at the time. 

But fecondly, it is infided on the part of the defendant, that 
the factor has now a lien on the price. Let us examine there¬ 
fore what a lien is ? It is a tye or hpld upon goods or other 
things, which a man has in his cu/led y, and which he has a right 
to retain till he is paid what is due to him; hut that can only 
be where he has the cujlody and pofleflion of the thing. He 
cannot have a right to hold that which he has not in his cujlody s 
for without the cudody there is no lien, and fo it is exprefsly 
laid down in Chapman verfus Derby, 2 I'ern. 117 . 1 Atk. 134 . 
and the cafes there cited. But here the faftor has parted with 
the pofleflion, by difpofing of the goods ro the defendants there¬ 
fore he had no lien on them; and as to the price or value of 
them, that clearly was not in his hands or pofleflion, at the 
time of the action brought; therefore, there could be no lien on 
that: and confrquently the payment afterwards was fraudulent. 

Mr. Davenport , contra , for the defendant.—It is too clear to 
be difputed, that every faftor has a lien for the general balance 
of his accounts; and, therefore, ’Jcjfries certainly had a lien for 
fuch general balance. In this calc the points are two. td. 

Whether poffeflion mud unite with the lienj and if it mud, 
whether that pofleflion has been parted with in this cafe ? 2d, 

Whether this trar.laftion is in its nature fraudulent, id. The 
lien in this cafe has not been parted with. I admit the right of 
the principal to maintain an aftion for goods fold by his faftor t 
but then it mud be qualified with this rc drift ion j namely that 
the principal is not indebted to his faftor 1 if he is, he cannot: 
becaufe, if he could, the faftor would have no fecuriry In his 
hands. Now that fecurity is not confined to the aftual pofleflion 
of the goods themfdvee; for in that fituation they are mere 
lumber: it is the value of them which is the real fecurity, and 
that value, when the goods ate parted with, the faftor has a right 

to 
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x 775 * to retain, and is in law a continuation of the pofieflion. In 
—-——* this cafe no account was kep: between Goodw/i and the bank- 
wa*t *«" ru Pt * the only account was between Good-win and Jiff ties. The 
vtrfri bankrupt could not have brought an aft ion againlt Goodwin t 
a0BW,lf * without the intervention of Jeffries . If fo, the afligneea can be 
in no better fituation than the bankrupt himfelf would have 
been in. Jeffries is in the fame fituation as the acceptor of a 
bill of exchange,who has a right to fell the goods of the drawer, 
and to reimburfe hynfelf with the value. But if felling the goods 
were fuch a parting with the pofleffion as would deveft the Hen 
which he had before, the mifehief and inconvenience to trade 
would be cndlefs. So here Jeffries , having advanced this money 
upon his own credit, when the goods came to his po(Tenion, 

• had a right to fell them, and to retain the value to reimburfe 
himfelf. The pofleflion, therefore, remained as much as it the 
goods themfelves had remained. 

2dly» This mode of dealing was no fraud upon any of the 
creditors, or upon the aflignees. For Deluding could nor have 
carried on his trade without money or credit. Jeffries not having 
money, lends him his credit and name, by becoming furety in 
thefe bonds; that is to all intents and purpnfes, the fame thing 
as if he had lent him money j and it was not competent to 
Dowding to fue Jeffries for any money he might receive, till 
Jeffries had difeharged the amount of the bonds ; for til! then 
the balance was againll Jffities: therefore, the law and juflice 
of the cafe is, that the fair balance ihould now be fettled between 
him and the creditors of the bankrupt. And fo it waS’ held, 

2 Chan* Cafes, 36. Suppofe a faflor were to fail, and his af- 
(ignees afterwards receive money for goods fold by him as fac¬ 
tor i it has been determined in that cafe, that the principal is not 
to come in as a creditor under the commiflion, for the general 
balance, but (hall receive the full value of the goods. For 
the fame reafon, the factor in this cafe is entitled to all the goods 
in bispoffeflion. 

Lord Mansfield.— I think you (late the material fa£fc of the 
cafe contrary to the finding. The queflion you make is, Whether 
the pofleflion continues i And to judge of that, the tranfaclion 
fhould be known. Now the tranfa&ion was thus: Jeffries fold 
thefe goods to the defendant Goodwin , in his own name ; with¬ 
out any reference to the principal, or without even making the 
principal creditor for them. But the goods are marked J. Dow¬ 
ding t therefore, the defendant mud have known he was the 

12 principal 
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principal, and that was the reafon of making that fa& part of 1775. 
the cafe. 

I Ihould be glad to know if there is any authority, where, after JVtm 
a fa&or hail fold goods in the manner here mentioned, it has „ 

Cj 009 Ilf 5 Off* 

happened that the principal has forbid the vendee to pay the 
value to the fador, and the vendee has notwithilanding paid the 
fador. In this cafe the whole turns upon the cifcumftance of 
the affignees (who iland in the place of the bankrupt) having 
forbid the defendant to pay Jeffries : there can be np doubt* 
that where a faflor, who is fully paid all his demands, be¬ 
comes bankrupt, the property of all the goods remaining in his 
hands is in the principal, and he may fue for them in his own 
name. 

Cur. advijare vu/t . 

Afterwards, on Turf day 16th of May, Lord Mansfield , after 
(fating the cafe, delivered the opinion of the court,as follows: 

It appears from the fafts dated in this cafe, that the defendant 
Coedwin has taken upon himfelf to pay the money in quedton 
to Jeffries, after notice from the ailigr.ecs not to pay it to him, 
and after, which I take for granted, an indemnity offered by them, 
and alfo an indemnity from Jeffries. It is, therefore, the cafe of 
Jeffries; and the queUion is bi tween Jeffries and the afllgnees, 
which is entitled to receive this money. 

The maxim of law which fays, that it fhall not be in the 
power of any man, by his election, to vary the rights of two 
other contending parties, is a very wife maxim, as well as a very 
fortunate one, for the parties who are fo difputing ; becaufe, by 
giving notice to fuch perfon to hold his hand, and offering him 
an indemnity, he renders hirnielf liable to the true owner, if 
after fuch notice he takes upon himfelf to decide the right. 

And, therefore, though the purchafor of goods from a fa&or has 
a right to pay him the money, and be difeharged; yet when 
the principal and faflor has a difpute, the buyer, with notice of 
fuch difpute, has no right to prejudice the title of the principal. 

This cafe, therefore, is in the nature of a bill of inter-pleader. 

The defendant is the ftake holder, the ailignees and Jeffries are 
contending, and the court is to decide. 

Jeffries claims the money, as having a lien on it, and the 
ailignees claim it as Handing in the place of the bankrupt. 

Jeffries claims it as having a lien. To confider the cafe there- 
foie firft upon the generalqufiion , we think that a fa&or who re¬ 
ceives cloths, and is authoiifcd to fell them in his own name, 

but 
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t yy$. but ttdtl the buyer debtor to himfelf j though he is not anfwer* 
*i i '■ - M > able for the debts, yet he his a right to receive the money i his 
receipt is a difcharge to the buyer} and he has a right to bring an 
ad ion againft him, to compel the payment \ and it would be no 
,H defence for the buyer in that a&ion to fay, that as between him 
and the principal he (die buyer) ought to have that money, be* 
caufe the principal is indebted to him in more than that fum; 
for the principal himfelf can never fay that, but where the 
fa&or has nothing due to him. There is no cafe in law or 
equity, where a fa&or having money due to him to the amount 
of the debt in difpute, was ever prevented from taking money 
for cloths in his hands. 

That being the general rule, let us fee whether this cafe 
differs at all from it. It certainly does not. On the contrary, 
it is greatly drengthened in the prefent cafe, for there is not the 
lead colour to fugged a fraud. But the principal and fa&or 
enter into a fpecial agreement, by which the fa&or undertakes 
and a&ually pledges his credit to raife money, for the benefit of 
the principal; which money is to be worked up in cloths, and 
which cloths when fo worked up, the principal agrees to fend 
to the fa&or. The agreement therefore is, that he (hall have a 
lien. For he fays, “ be fecurity for the money, and I will fend 
“ you all the cloths.”—What is the form in which the tranf- 
adion is put ? The fa&or knew very well that for a general 
balance of his accounts he had a lien, but he doubted whether 
fuch lien would extend to a cafe in which he was only furety 
for his principal, and, therefore, he fays, “ I am led by the courfc 
•* of the trade, to let the money be a joint-bond, fcfr.” 

Therefore, we are all mod clearly of opinion, that a fa&or has 
a lien on the price of goods in the hands of the buyer: and 
in this cafe, though he had not the a&ual poflelfion of them, 
yet as he had a power of giving a difeharge, or bringing an 
a&ion, he had a right to retain the money, in confequence of 
his lien, as much as a mortgagee has by the title deeds of an 
edate in his hands, though he is not in pofieffion. Therefore, 
Jet there be, 


Judgment for the defendant. 
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Denn ex dim« Bajloexston verfus Balderstojt. tmii &. 

JN ejeftment it appeared at the trial, that George Balderfon Pwlfraa 

being feifcd of the premifes in qucftion, duly made hia lall tor’s tU<p 
will, bearing date the 15th of April t *761, and thereby amongft * 2 /' 
other things devifed as follows : Alfo, I give to my Can Thomas three young* 
Balderfon, two hundred pounds, to be paid to him by my exe_ w. and G. 
cutrix, herein after named. Alfo I give to my wife Elizabeth *"f rt th ' ir ‘ 
Balderfon, and her heirs for ever, all my houfes at the call end houfe »nd 
of Newborough-Street, in Scarborough. I alfo give to-her, and tenantsin 
her heirs for ever, my two tenements in Longwejlgate and Cooke- common. 
Row, in Scarborough, aforefaid. Alfo I give to my three Tons, f . rr 
George , William , and Gillis , and to their heirs for ever, my 
houfe, at the end of the apple-market , in Scarborough , afore- w*hi* wif*£ 
faid, and my clofe, in Falfgrave, as tenants in common, and 
not as joinr-tenanrs, when they come at age of 21 years, and herdeceafe 
the rents and profits of them to be received by my executrix, ’till ^itoihU* 
that time, and employed for their maintenance, edreation, and 
benefit, during their minority, and as any of them come at age, their heirs 
their (hare of the rents ami profits thereof to be received by them. 

Alfo I give to my wife, my houfe at the upper end of Nats- will further 
borough Jircety in Scarborough aforefaid, now in my occupation, ^ 

with all the furniture thereto belonging, during her natural “ bis ahevt 
life, a proper parr of the accruing profits or rents thereof to be u ’audrn 
applied for the maintenance and education of my three daughters, jjjjjjjjj, 
Ifabella, Elizabeth , and Janet, to whom, and their heirs for “ to die 
ever, 1 give the fame, after the dcceafe of my faid wife, as te- J, 
nants in common, and not as joint-tenants. My will further is, " cam* or 
and I do hereby order and direct, that if any of my above- « 
named children Jlsall happen to die before they come cf age of " ifo f» thert 
twenty-one ; years, ami without lawful ijfue , then their property “ pertyand 
and fhare in ANY if the above bequeathed premtfes fhall be ,* 
equally divided among the REST of my furviving children, Jhare “ the abort 
and fhare alike. \\ 

Two of the younger fons died under the age of twenty-one ** ****** 
years, without lllue. William , the furviving younger fon, •* divided • 
-brought this eje&ment for their flinres. Thomas w as of the age “ ‘hTltn-r' 
of 21 years, at the time of making the will. A verdift was “ cfhufor- 

“ “ riving 

** tbddrtn, p.'srt amt foare alike." The <Ue[l foil was cf age at the datr of the will. Two of the 
younger fons died nr,ter age, and without irfue. Per n r. The cicitll ion and the three daughter* 
are equally entiutC with thif furviving younger ton to the (hares of the iwo'dveeafed brother*. 

Vol. I. S given 
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giveh for the plaintiff, fubje& to the opinion of the court, oil 
the following queftion, viz. 

Whether William the furviving younger fon is entitled to the 
whole of the houfe at the eafl end of the apple market, in Scar¬ 
borough, and the Clofe in Fntfgrave j or the faid Thomas, and the 
daughters, or any of them, are entitled to any (hares and parts 
thereof ? 

Mr* Davenport , for the leflbr of the plaintiff. The queftion 
in this cafe is a queftion of intention, and I contend the teftator 
never meant the different clafles into which he had divided the 
obje&s of his bounty, (hould interfere with each other: but that 
their interefts (hould be wholly diftinft. The clafles are four. 
I ft. His eldeft fon. 2d, His wife. 3d, His three younger 
fons. 4th, His three daughters. The claufe in which he fays, 
“ if any, JsV. of my above, lie*' mult be confined to the 
daughters only ; for the words “ (hall happen to die before the 
** age of at years,” clearly (hew that the teftator could not mean 
to include Thomas his eldeft fon, becaufe he was of age at the 
time -, therefore the words cannot be conftrued in their literal 
fenfe. If fo, the queftion is, whether the court does not fee 
plainly, that the intention of the teftator was to keep the clafles 
mentioned, entirely feparate \ and that if one or more of the 
younger fons died, the furviving fon or fons (hould take his or 
their part in exciuflon of the daughters ; and fo if one or more 
of the daughters died, the furviving daughter or daughters 
(hould take her or their (hare, in exciuflon of the younger fon 3 . 
No other conftruQion can fatisfy the words, and therefore the 
leflbr of the plaintiff is clearly entitled. 

Mr. Norton, contra, infilled that the teflator certainly meant 
all his children (hould be equally benefited by the death of any 
of them. If the confiru£lion contended for, on the part of the 
leflbr of the plaintiff, were to take place, and two of the 
daughters had died, the furviving daughter would have had a 
better eftatc than the eldeft fon, which never could be the in¬ 
tention of the teftator. He cited Smith verfus Doran , in Scacc m 
where the teftator devifed one fourth part of his property to 
hit eldeft fon, who was of age at the time •, and the other three 
fourths to his three younger fons, who were all under age 5 and 
then added, “ but if any of my faid children,(hould die before 
** at, then their rcfpeQive property (hall be divided amongft 
“ all my children (hare and (hare alike.” One of the younger 
children died, and the court held the elder was equally entitled 
with his younger brothers. And upon the authority of this 

2 cafe. 
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«afe, which he faid was in point, infilled that, Thomas the eldefl 
fon, and the three daughters, were equally entitled with the 
furviving younger Tons. 

Lord Mansfield. There can be but one of two conftru&ions 
of this will; either that the daufe in queltion relates to the di- 
ftinft premifes devifed to the three Tons and the three daughters 
refpcdlively, And fo to make the fubliitution a limitation over, 
as between the three daughters, of their eftate and as between 
the three fons, of their ellate; and the other is to blend them 
together. 

Aston Juftice. In the prefent cafe I incline to think the 
teilator did not mean to include his eldeft fon, bccaufe the words 
are “ if any of my children (hall happen to die before the age 
“ of 2t,” and the eldell fon was of age at the time. As to the 
other children, if the word “ refpetlively” had been put in, it 
jwould have been decifive of his intention to keep the interell of 
the fons diftindl, as between them j and in like manner, the in- 
tereflt of the daughters diftindt, as between them. I rather think 
it was meant to go to them refpedlively. 

Willf.s Juftice. I think the teftator meant to provide for his 
children as equally as he could, and, therefore, that his cldeft Ion 
(hould come in for his (hare in the event which has happened. 
His eldeft fon was of age. His intention fecras to have been, 
that if the younger children came of age they (hould have an 
abfolute intereft. But if they or any of them died under age, 
or without ifiue, then that their (hare (hould be equally divided 
amongft the reft of his furviving children. There is no reafon 
why he (hould be fuppofed to exclude his eldeft fon, and, as at 
prefent advifed, l have no doubt he meant to include him in the 
event which has happened. 

Ashhurst Juftice, inclined to think the teftator did net mean 
to exclude his eldeft fonj but gave no opinion. 

Cur. advifare vult . 

Afterwards, on Tuefday the 16th of May , Lord Mansfield , 
after dating the cafe, delivered the opinion of the court as 
follows i 

The queftion turns upon the conftrudlion of the claufe 
by which the premifes are devifed over upon the contingency 
of any of the children dying before the age of a 1 years, and 
without lawful ifiue. , 

One conftrudlion contended for at the bar was, that it (hould 
be taken refpeSllwly : that is, as a fubftitution of the cflate de¬ 
vifed to the three fons, as between them & and again as a fub- 

$ 2 ftitution 
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dilution of the edate dcvifed to the three daughters, asbetweek 
them; but that condru£lion cannot, be maintained from the 
words; becaufe the tedator exprefsly joins both the devifes to¬ 
gether : for he fays, “ their (hare in any of the above bequeath- 
“ ,ed premifcs,” fo that he mauifrdly blends them together. 

The next doubt upon the coudru£tion of this /will was. Whe¬ 
ther Thomas the eided fon was to be included or excluded. 
Upon the contingeney that is put in the claufe in quedion, 
namely, “ if any of my above-named children (hall happen to 
“ die before ax,” Thomas mull be excluded ; becaufe he was 
of age at the time of makiug the will, therefore, he could not 
be meant by that part of the claufe. 

The next doubt upon the condru&ion was. Whether “ the red 
•* of my furviving children” fliould mean thofe only who might 
die before 71, or whether it Ihould mean all the tedator’s fur¬ 
viving children. There were circumdances thrown out at the 
bar, from whence it was inferred, that the tedator was pro¬ 
viding equally for all his children; but that does not appear 
upon the cafe •, if it did, it would ftrengthen the condrufiion 
which the court inclines to. But the court cannot ground their 
judgment upon matters not dated in the cafe. Upon what is 
dated, after fome doubt, we are at lad unanimoufly of opinion, 
that thefe words, “ the rtjl of my furviving children,” take in 
all the furviving children; and confequently include the elded 
fon. Therefore William the plaintiff, can only recover his 
ihare of the premifes in quedion, equally with the other four 
furviving children, that is, a fifth part only. 

Judgment for the plaintiff for a fifth party only 


The Earl of Darlington verjus Pujlteniy. 

'THIS was a cafe out of chancery, for the opinion of this 
court; and the material fa£ls dated were as fcfllow : 

Sir William .Pulteney y by his lad will, bearing date the 30tlv 
of Aprils 1O85, devifed certain houfes and tenements, in the 
county of MiJtllefex, to his wife, for life. Remainder to his 
fon William Pulteney , for life. Remainder to his grandfon 
William Pulteney , fon of his faid fon Williamy afterwards Earl of 
Bath , for life. Remainder to trudees, to fupport contingent 
remainders. y Remainder to the fird and other ,fons of his faid 
grandfon William fucceffivcly in tail male. Remainder to the 
other general term. 

fecon^ 
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fccond and ot)ier fons of the fa id teftator’s faid fon Williami fuc- 
ce(lively in tail-male. Remainder to the faid teftator’s fon John, 
for life. Remainder to the faid teftator’s grandfon Daniel, for 
life. Remainder to tru(tees, to fuppoit contingent remainders. 
Remainder to the fir ft and other fons of the faid Daniel , fuc- 
cefiively in tail-male ; with remainder to the faid teftator’s 
grandfon Henry, for life; with remainder to truftees, during 
his life, to fupport contingent remainders : with fcreral remain- 
ders over. Remainder to the faid teftator, and the heirs of his 
body. Remainder to the teftator’s faid fons William, John, 
Charles, and Thomas, fucceffively in tail general. Remainder 
to Henry Guy, Efq ; and his heirs for ever. 

Afterwards, the faid William the grandfon, then Earl of Bath, 
being then tenant for life in pofiefiion, of the faid houfes and 
tenements under his fiid grandfather’s will, and being alfo en¬ 
titled under the will of the faid Henry Guy, to the ultimate re¬ 
mainder in fee, expectant on the faid feveral particular eftates 
limited by the will of his faid grandfather : And William Pulte - 
ney, Efq ; commonly called Lord Pulttney, the only fon of the 
faid Earl of Bath, being then of age, and being under the faid 
will of Sir William Pulteney, tenant in tail in remainder, of the 
fame houfes and tenements, immediately expectant on the de- 
ceafe of his faid father ; the faid Earl of Bath, and Lord Pulte u 
ney, by indenture of bargain and fale bearing date the 2d 
'January, 1753, vonveyed the fame to Thomas Newton, to make 
him tenant to the preecipe for the purpnfe of fuffering two reco¬ 
veries of the faid premifes, the ufes of which it was declared 
fhould be, after limiting the fame to the Earl of Bath, for life, 
and fubjeft to a jointure of 1,500 /. a-year to lady Bath, 44 To 
44 the ufe of fuch perfon or perfons, and for fuch eftate or eftates, 
K and in fuch manner and upon fuch trufts, and fubjecl to fuch 
44 provifoes, powers, and agreements, and for fuch intents and 
44 purpofes, as the faid William Earl of Bath , and William lord 
44 vifeount Pulttney , by any their deed or deeds, (either with 
44 or without power of revocation) to be by both of them fealed 
44 and delivered in the prefence of two or more credible wituefies 
44 (hould from time to time jointly grant, direct, limit, or ap. 
44 point. And in cafe of the death of either of them the faid 
44 William Earl of Bath, and William lord vifeount Pulteney \\ then 
44 as the Jurvivor of them, by any deed or deeds, to be executed 
44 as aforefaid, (hould from time to time alone grant, dire&, 

S3 44 limit 
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** limit, or appoint, and in default of fuch appointment, to 
“ the ufea they hefote flood limited to, by Sir William Pulteney’* 
U will.” 

In Hilary term, 1753, the two common recoveries were dnly 
fuffered.—On the x 2th of February, 1763, I»ord Pulteney died, 
without having executed or joined with his father in the execu¬ 
tion of any deed of appointment of any of the faid heredita* 
xnents, and without ifiue.—On the 2ifl of May, 1763, the earl 
of Bath made his will, and thereby gave all his real ellate whatfo* 
ever and wherefoever, other than and except the piece or parcel of 
ground, mefluage, or tenement, with the ere&ions and buildings 
therein after mentioned to be in the pofleflion of the earl of 
Jigremont, to his brother General Pulteney, in fee ; and limits 
the faid piece or parcel of ground to his faid brother, for life, in 
flrifl fettlement. This piece of ground was part of the ellate 
late of Sir William Pulteney, and pa fled under the limitations in 
his will, to the Earl of Bath, and is comprized in the indenture 
of the 2d of January, 1753, and the recovery fuffered in Mid- 
dlefex, in pursuance thereof. 

The Earl of Bntb died on the 7th of July, 1 764, without leaving 
ifiue. General Harry Pulteney , who was fecond fon of William 
Pulteney , the fon of Sir William Pulteney, furvived his brother the 
Ear] of. Bath, and upon his death became heir of the body of Sir 
William Pulteney , and upon the death q£ the Earl of Bath came 
into pofleffion of the eflates late of the faid Sir William Pulteney. 

( General Pulteney by his will, dated 4th Augufl 1767, devifed all 
his mefluages, grounds, lauds, tenements, hereditaments, and real 
eft ate, in the county of Middtefex, and alfo all and every his 
manors, mefluages, lands, tenements and hereditaments, and real 
ellate in the county of Sovterfet , or any county adjacent to the faid 
county of Somerfet , and in the comities of Montgomery, Salop , 
and Tori., to truftees therein named, for 500 years. Remainder 
to the ufe of prances Pulteney , for life. Remainder to the firft 
and other fons of the body of the faid Frances Pulteney, fuc- 
ce[lively in tail male, with the feveral remainders over, and died 
on the 26th of October ty 6 j, without iflue ; and upon hisdeceafc, 
the defendant Mrs. Frances Pulteney , grand-daughter of John, the 
fecond fon of Sir William Ptflteney , became heir of the body of 
the faid Sir William Pulteney , and as fuch, became entitled to an 
eftate-tail in fuch of the faid hereditaments as were devifed by 
the will of Sir William Pulteney , by virtue of the limitations in 
that will to Sir William Pulteney , and the heirs of his body, if 

that 
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1 

1 

that limitation was then in force. All the preceding limita¬ 
tions under that will being (pent and determined, upon the de- 
ce.tfe of General Pultehey, without iflue. 

The queftion dated for the opinion of the court was, 'Whether 
fo much of the eft ate comprized lit the Indenture dated the ad 
of January, 1753, ae was taken by the will of Sir William 
Pultcnty, deceafcd, palled by the will of William earl of Bath, 
deceafed ? 

Mr. Kenyon , for the plaintiffs.—The queftion is, Whether 
the will of the Earl of Bath is a good appointment, under the 
power contained in the indenture of 2d January , 1753; or in 
other words, Whether it is for this purpofe a deed f I contend it 
is: And fjrft, it is obfervable with refpe£fc to powers in general, 
that they were a fpecies of tranfmutation of property unknown 
to the common law, prior to the ftatutc of ufes, 27 Hen. 8. c. to. 
At common law the only ancient conveyance of corporeal free¬ 
holds, was by livery of leifin : prior to the ftitute, courts of 
equity alone entertained quell ions of this kind ; and the mode 
of conilrii£tiou which they exercifed at that time, was the fame 
as they now exercife in the cafe of trulls. "When the ftatute of 
ufes gave the courts of law a power to judge of ufes, it mull be 
fuppofed the legillature intended they Ihould judge of them by 
the fame rules; for the only reafon of giving the cognizance to 
them, was for the fake of brevity and difpatch. However, in 
fome of the early cafes, the courts of law' conftrucd powers very 
rigidly. 

Powers are of three kinds.— Birji, Naked powers, unaccom¬ 
panied with any intcrcll. To this fpecies of powers only, the 
common law authorities applyj and the conftrudlion of them, 
like the conftru&ion of conditions to which they w'ere compared, 
has been very rigid. Seivndly , Towers granted to the donee of 
a particular eliate. Thefe powers having their foundation in 
the will of the donor, wery formely conllrued ftri£Uy in f.»vou r 
of the remainder-man ; but no further: and of late even clue 
ftri£lnefs has been thought wrong; fo that now they are taken 
more liberally. 1 Peere Williams , 244. Beale verfus Beale.— 
2 Burr. 1,13d. Thirdly , Powers referved by the donor to him** 
felf. Thefe powers have always been taken largely; and of this 
clafs is the prefent power. For though before the recovery was 
fuffered, the earl of Bath was not abfolute owner of the inherit¬ 
ance, yet after the recovery he became fo, and Lord Pultency 
was in the fame fituation. The queftion then will be. Whether 
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z 775 * * twa * db* intention of Lord Bath to difpofe of this property. 
» That it was bis intention is manifeft by the devife of Egremont 

JUaaUtu koufe. If fo, the only remaining- queftion is, Whether the in. 
t Ton - ftrument he has made ufe of was proper for the purpofe ? Now 
Pc&ts. though every will is certainly not a deed, yet jf a will has all 
***’.• the efieatials of a deed, ‘as this will has, it {hall be taken to be a 
deed. Speltnan -in his gloflary, title faflum, and title tejtamen - 
turn , defines them both by the common technical name of charta. 
But a ftrong circumftance to (hew that the Earl of Bath meant 
this (hould be taken as a deed is, that the will is fealed, which is no 
part or ingredient of a will \ but is of the very eflencc of a deed. 
"Therefore, the fubftantial part of what the inllrumcnt giving the 
power enjoins has been complied with, which is all that is necef- 
fary. TJie circumstances are but cautions to prevent inipofition : 
and fo it is exprcfsly laid down in Af-'ton verfus Smith , i Chun. 
Cafes, 263, 4. Lord Bath verfus Montague 3 Chan. Cafes, 12 6. 
There the deed of revocation by the terms of the power was to 
be executed by fix witnefles, three of whom were to be peers, 
whereas it was executed by three witnefles only. Hut Lord 
Somers faid, that had the duke in Jamaica had an expnf* deliberate 
' intention to revoke, and, to teflify it, had gone as far in purfu. 
ance of the circumftance" as his condition in thole parts would 
admit, that is, by having the competent number of witnefles, 
though none of them were peers, equity might have cured the 
defeat. In Hob. 277. it is held that the judges (hould be 
ajluti to aflift the intention of parties, rather than work a wrong 
*by enforcing rigid rules. 'I he fame do&rine is held in Sneyd 
verfus Sneyd, in Cane. 3d February , 1747. Kibbet verfus Lee, 
Hob. 312. Toilett verfus Toilette 2 P. Williams , 489. and Lot<l 
King’s opinion, in 2 P. Williams, 50 6. Thefe authorities agree, 
.that where the intention of the party to do the ad is manifeft, 
the power (hall be conftrued liberally, and the execution of it 
favourably in fupport of fuch intention. Here the intention is. 
manifeft by a folcmn and deliberate a£l, which, though not a 
deed, has all the requifites of a deed j and, therefore, in every 
material refped is fubftantially and effentiaily the fame. 

Mr. Dunning for the defendant. A deed and a will are to¬ 
tally different things. The offence of a deed is fealing and. de¬ 
livering, Co. Litt. 35. b. As to the intention of the Earl of Bath 
that does not appear fo clear, for the devife of Egremotit houfe 
is not of iifelf a fuf&cient proof that he meant to difpofe of this 
property. With refpecl to the power, it is not of the clafs un- 
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der which it has been ranked} for it is not to power proceesiag Iff#- 
from any original title or ancient dominion in Lord Math s for 
at the time of the recovery. Lord Bath was only fohant for life, d Aa*.i»<L 
with the reversion in fee. The only obje& of the recovery was TO * 
to let in Lady Bath's jointure, and when that pqrpofe was fati£* 
lied, Lord Bath remained in all other refpe&s tenant for life, in ***• 
ft r i& fettlement.—The power was a power given by his fon 
Lord Pu/teney , with a view of enabling them to make a family 
fettlement by feme joint aft, during their lives, or to be exercifed 
in cafe of the death of either of them, by the furvivor. 

The cafes cited are not applicable to the prefent queftion. Sneyd 
verfus Sneyd, was a cafe where children were unprovided for : and 
Tollett verfus Tollett, 2 P. Williams, 489. was the cafe of a wife 
under the fame circumftances. But Lord Darlington is neither 
wife, child, or creditor. And he relied on the cafe of Dormer 
verfus Parhhurjl, 2 P. Williams, 506. as a cafe in point. 

Lord Mansfield. —Under the will of Sir William Pulteney, the 
earl of Bath, before he made his will, fubjeft to his own chance 
of having ifl'ue male, and to the chance of his brother and feve- 
ral other perfons having iflue male, had, as heir of the body of 
the teftator, an-eftate tail in the premifes in queftion ; which, if 
not docked by a common recovery, would have come to General 
Pulteney , his brother. He could, therefore, by virtue of the 
will of Sir William Pulteney, devife nothing by his own will but 
his reverfion in fee, which after an cftate-tail in an adverfe 
claimant, was of no great value. To enable him to devife, it 
was neceflary that he fhould refort to a common recovery, which 
however could not be fuffcred,without the afliftance of his fon. 

His fon joined in it; and by this recovery, and alfo by the deed 
to make a tenant to the prsecipe, it is provided, “ that fubjeA to 
“ the earl of Bath's eftate for life, and a jointure of 1,500/. a 
« year to Lady Bath, the eftate fliould be limited to fuch per fon 
** or perfons, and upon fuch trufts as the earl of Bath and Lord 
** Pulteney by any their deed or deeds, either with or without 
“ power of revocation, to be executed under their hands and 
** feals, and figned in the pre fence of two witnefles, (Lould 
** from time to time grant, direft, limit, and appoint; and in 
“ cafe of the death of either of them, then that the furvivor of 
“ them, by any deed or deeds executed as aforefaid, fliould alone 
** grant* dire£t, limit, or appoint, and in default of fuch direc- 
“ tion, and in the mean time to all the ufes of Sir William 
“ Pulteney s will.”—After this, the carl of Bath makes his will, 

av.d 



<*& EASTER TERM xj George III. S. R. 

I Jis* • and by ic he gives every thing to General Pulteney, abfolutely, 
Ea*l of" exce Pt the f}»ot of ground upon which the earl of Egremonfi 
Vaiximc- honfe was built, which he gives in JlriEl fetthment. Now thefe 
premifes are a part of the eft ate devifcd by the will of Sir William 
Fvlts- Pulteney , and one ufe made of it at the bar is, that Lord 
mxv, fiat}, meant to fettle thefe premifes in the particular manner 

ftated: and, therefore, meaning fo to do, as againft General Pulte « 
ney, there is a {landing condition, namely, that if he will take 
any part he malt not difturb the other devifees. But that is not 
the queftion fent to us; and as to the intention of Lord Bath, 
there is no ftrong intention one way or the other. The queftion 
before us is. Whether by the general words of the will, this power 
fo created, is well executed ? 

Be the value of the eftate what it may, it does not alter the 
difficulty of the queftion: whether it be worth tc/. or 10,000/. 
>t is the fame thing; if the court has no doubt on a queftion, it is 
due to the parties that we (hould deliver our opinion, without 
allowing them to litigate the matter further, in a fecond or 
third argument. 

1 have no particle of doubt on this queftion. It is very diffi¬ 
cult to maintain, on any principle of law, rcafon, or convenience, 
a diftinflion between equitable and legal executions of powers; 
which were originally, in their nature, equitable, but are by the 
ftatute of ufes transferred to common law. Mr. Kenyon has 
faid very truly, that at common law powers were unknown. 
They were modifications of trufts, and dire&iunsto the truftees, 
which bound his confcience, and which he was compellable in 
a court of equity to execute. The ftatute of ufes transferred 
entirely all that was equitable into a legal modification; and 
the courts of law were then bound to aik what was the equity} 
becaufe the ftatute faid, that the law fhould follow the equity. 
It has likewife been very truly faid, that there were few cafes 
upon the execution of powers before the Jlat. 27 H. 8. c. 10. and 
none have come down to our time by way of precedents. Pow¬ 
ers, therefore, being a new thing, and the courts of law having 
no equitable precedents in point to guide them; compared them 
at fir ft to conditions which thfey are not at all like; and confe- 
qnently held that they fhould be conftrued ftri&ly. They 
looked upon them in the light of powers vefted in a third perfon 
over the eftate of another man} whereas, in fad, they are only a 
different fpecies of ownerfhip and enjoyment of property. But 
a long feries of precedents has now fettled in the court of chan¬ 
cery. 
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eery* that in the condruftion of powers, whereveTthe power is 5775. 

executed for a meritorious confederation, namely, as a provifion . . ■ 

for a wife or child, or for the benefit of creditors or purchafers, d** i.xi>uf» 
there the precife form prescribed for its execution need not be r °V 
drift l y purfued: and if it is now fettled it is fettled on princi- 
pies that exifted before. ** EV * 

That being the cafe, courts of law ought to follow equity 5 
becaufe there (hould be a general rule of property: and if the 
courts of equity fay, we will prefume that where the execution 
is for a meritorious conflderation, a drift adherence to the pre¬ 
cife form was not intended, and therefore it is not necefiary; 
the moment the fame rule is fixed and adopted at law, every 
man who creates, and every man who is to exercife a power, un- 
derdands w.liat he is to do. In the condruftion of powers origi¬ 
nally in their nature legale courts of equity mud follow the law; 
be the confideration ever fo meritorious: for indance, powers by 
a tenant in tail, to make leafes under the datutc, if not executed 
in the requifite form, no conflderation ever fo meritorious will 
avail. So with refpeft to powers under the civil-lill. aft, powers 
under particular family entails, as the cafe of the duke of Bolton , 

&c .; equity can no more relieve from defefts in them, than it 
can from defefts in a common recovery. The principle upon which 
the rule of condruftion in thefe cafes is founded is, that there is 
nothing to affeft the confcience of the remainder man. Therefore 
it is difficult upon principles to maintain any didinftion between 
equitable and legal execution of powers. In the cafe of the 
Earl of Bath, abroad , where it was required that the power (hould 
be executed by fix witnefTes, three of which were to be peers of the 
realm, there being no peers there, if he had got fix other people to 
fign and Teal, and conform to the requifites of the power, it might 
have been good on account of the impofiibility of executing it in 
any other way ; but there is no impofiibility in the prefent cafe. 

We come then to the condruftion of the prefent power, and 
to fay whether the will of Lord Bath is a good execution of it. 

As to that quedion, in condruing powers, there have, as I faid 
before, been fome pretty narrow cafes: but I think, as being a 
fpecies of property, they (hould be condrued liberally. Kibbett 
verfus Lee t in Hob. 312. is a very proper decifion.—As to the 
cafe of Dormer veyfus Thurland t 2 P. Williams , 506. it goes a 
great way. There, a power was given by will, or any .writing 
in nature of a will, fealed and attededby three or more witness, 
to Baron and Feme , to charge the premifes with 2,ooo/. upon 
the death of either fird: the hufband died fird, and by will 

under 
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under his hand, attefted by three witneffes, but not fea!ed t 
' charged the premifes with 2000 /. It was there ftrongly con- 
. tended that the will was a '(efficient execution of the power, 
being sudc according to the ftatutc of frauds. 

Lord King was of opinion, that it was a good execution of the 
power, becaufe by will; and I own I fliouid incline to that opi¬ 
nion. But it was determined by the judges of R.B. that it was not* 

There are two cafes however, that were lately decided in the 
Houfe of Lords, which have been conftrued more liberally. 
The firft is a cafe of the Earl of Roffiommon again ft. Fowkes t on 
the 3d April) 1745, on an appeal from Ireland. Fowkes and 
his wife made a fettlemcnt of the wife's eftate, with a power to 
the wife on contingencies which happened, in thefe words, 
** by any writing under her hand and feal attefted by two credi- 
“ ble witneffes, notwithftanding her coverture, and as if the 
** was foie and unmarried; and by the fame or any other deed, 
“ notwith(landing her coverture, to grant, limit, and appoint, 
« ye.” She, by will duly executed, without reference to her 
power, devifed her lands within that power, and the queflion 
was, “ whether the power was well executed by the will?” The 
court of common pleas in Ireland , certified to the court of 
chancery that it was; and fo tiie Houfe of Lords ht-re adjudged 
it according to the opinion of the judges who attended. Now 
there were only two witneffes; it was to be ** by the fame,” or 
** any other deed” It was contended thefe words did not apply 
to a will; but they laid hold of the words ** any writing 

There was another cafe from Ireland laft year in the Houfe of 
Lords, which was determined according to the opinion of the 
judges who attended*. It was a power to let leafes for any time 
not exceeding 31 years, or three lives to commence in pcjfcjfton. The 
execution of the power was a grant of a leafe for 3 j years, or 
three lives, whicheverJhould lajl longejl. This, it was contended, 
was in manifeft oppoQtion to the power: becaufe, inftead of being 
a leafe for one or other of the terms expre/sly as the power dire£fc. 
ed, it was a leafe for one or other, as chance (hould dire£h But 
according to the opinion-of the judges prefect, it was a good exe. 
cution of the power for 31 years \ and they rcje£led the words 
three lives.” The do&rine of thefe authorities applies only to 
cafes where there are words to lay hold of. But the difficulty in the 
prefentcafe is, that there are no words to lay hold of. The firft rc- 
quifite which the power preferibes is impoffible to be performed 
by will j which is, that it (halt be by joint deed of Lord Bath and 
hu fon. Now there cannot be a joint will. It is true the 

furvivor 
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* * * 
furvivor has the fame power. But then it is emphatically re- 1775; 
ferved to be executed by “ deed:" Now the word deed in the ———•■ 
underftanding of law has atechnica! CgniBcatipn, to which a 
will is in no refpe& applicable. If any words had been thrown . ' 

in, fuch as writing, inftrument, or other term of a general com- vZix*- 
prehenfive meaning, it might have been fair to have taken advan- ***• 
tage of it- in favour of the intension. But here are no fuch 
general words, nor any , meritorious consideration. If there 
were, it might have fallen within the reafoning of Tollett verfus 
TolUtt, 2 P. Williams , 489. and all the other cafes which fay 
that in the execution of powers for a meritorious confederation, 
it is not neceffary ftrifUy to adhere to the precife form. But 
thofe very cafes fliew, that where there is no meritorious con- 
federation, the intention of the perfon who creates the power 
cannot properly be fulfilled, unlefs the form is flri£Uy purfued. 

Therefore in this cafe there does not feem to me a poffibility of 
faying that a will is a deed within the terms of this power; and 
whatever the confequence may be, as we are very clear in our 
opinion, the juflice of the cafe requires that we fhould deliver 
that opinion now, and certify accordingly.—The certificate was 
in thefe words: 

“ Having considered the above cafe, and heard counfel on both tidet^ we are of May 17 , 

“ opinion that the /mwrr given by the declaration ot tit* qfts of the recovery above- >775* 

** mentioned wat not duty executed by the wiilot the late Earl of Bath: and con. 

“ fequently, that only tlie reverfion in tee of the prtinifles comprised in the faid rc. 

“ covery, palled by In. (aid w.ll.’* 


Pierce verfus Bartrum. &>*>, 

'T'HIS caufe came before the court upon a demurrer to a de¬ 
claration in debt, brought by the plaintiff, as chamberlain 
of the city of Exeter , agaiuft the defendant, for ilaughtering 
two oxen within the city of Exeter, contrary to a by-law made 
by the mayor and common council of Exeter , under a general 
power given them by charter, anno 3 El'vz. to make by-laws. 

The terms of the by-law were as follow: 

That no butcher or other perfon fhould within the walls of 
the faid city ilaughter any beaft, upon pain to forfeit for every 
bull, ox, cow, or heifer, fo flaughtered as aforefaid, the fum of 
40 s. and for every other beaft fo flaughtered as aforefaid, the fum 
of 20 s. And that no butcher or other perfon fhould keep any 
fwinc within the walls of the faid city, nor any ftinking filth, 
garbage, or annoyance, within his houfc, curtilage, or backfide, 
upon pain to pay for every time fuch butcher or other perfon 
fhould fo offend, the fum of -5 /, 


The 
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The declaration charged the defendant to have had notice of 
the faid by-law; but did not ftate him to be free of the city of 
jExeter, 

Mr. T. Cowper , in fupport of the demurrer, objefted that thi» 
by-law was void ) ill, at being in reftraint of trades and idly, 
bccaafe it included perfons who were not free of the city, with¬ 
out any cuftom (hewn to warrant it. The prohibition is againft 
fiaughterbg any ox* bull, or cow, within the walls of the city of 
Exeter. This is a common law right, and nothing but a cuftom 
can controul it. If there were fuch a cuftom- the defendant no 
doubt, if he chofe to refide there, would be bound to take notice 


of it. 


But without fuch a cuftom he is not, becaufe he has no means 
of knowing that fuch a by-law exifts. 

Serjeant Glynn , contra , infilled that this by-law was not in 
reftraint of trade ; if it were, he agreed the obje£tion would hold* 
But the prohibition in this cafe was a nuifance at common law, 
and alfo by the flat. 4 H. 7. c. 3. and inftanced fimilar by-laws in 
London , againft exercifing the trade of a butcher In Cheapfide , 
and againft brewers and tallow-chandlers in clofe parts of the 
city. As to the fuppofed ignorance of the party, he faid it was 
an eft a Wi filed rule of law, that whoever comes to refide in any 
place. Is for the time being fubje£l to the local jurifdi&ion of 
luch place: and, therefore, all the inhabitants within the limits 
of a corporation, are liable to the laws made by them for the 
good government of the community, even if not admitted to 
the freedom of it. 


Lord Mansfield. This is a very clear cafe. The by-law in 
«|ueftion is not a reftraint of trade, but only a regulation of it in 
this particular city: and it is made in confirmation of the aft 
of parliament which has been mentioned. As to the objection 
that the defendant was a ftranger, what my brother Glynn has 
laid is a complete anfwer to it} namely, that he is an inhabitant 
pro hac vice t and confequently is bound by the fame regulations 
as the other members of the corporation are. Therefore 1 am of 
opinion the by-law is good, and that the demurrer mull be over¬ 
ruled. 


Jfton Juftice. I am entirely of the fame opinion. The de¬ 
fendant is fubjeft to-the local government of the corporation, 
though he is not a member of it. As to the by-law itfclf, it ia 
certainly not a reftraint of trade, but a regulation only; and I 

think 
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think a reafonable one, and therefore it (hall bind the inha- 1775. 
bitants. ' 

WiUes and AJbhurJl Juft ices, were of the fame opinion. Irfu* 

Demurrer overruled. 


Denn ex dim. William Burton and Michael Bur* 

Ton ver/us Catharine Burton. Atu*jn 

JN eje&ment a vcrdift was found for the plaintiff, fubjeft to 
the opinion of the court upon a fpecial cafe, the material 
fa&s of which were in fubftance as follow: 

That the teftator, William Burton, was feifed in tail general of 
an eftate called -Owlertou, in the county of York, fubjcdfc to aa 
eftate for life therein to one Margaret Bamfortb widow, for 
her jointure, and fubjeQ alfo to an eftate for life therein to his 
wife, for her jointure. He was alfo feifed of an eftate for life, 
in the manor of Wadjley in the faief county, with remainder to 
his children, on the body of his faid wife to be begotten, for 
fycb eftates and in fuch proportions as he ihould by deed or 
wJ^jpg, or by his laft will appoint. He was alfo feifed of fe- 
veral other lands and premifes. He had by his faid wife five 
fons, George, John, William, Michael, and Robert, and two 
daughters. He was like-.vife poflefled of a confiderable real and 
perfonal eftate: and being feifed as aforefaid, by his will bearing 
date 24th June, 1761, among ft other things devifed as follows : 

“ I give, devife, limit, dirc£t and appoint unto my fecond 
“ fon John Burton, his heirs and aftigns for ever, all that the 
** manor of Wadjley, in the parilh of Ecclcsjield, in the county 
«* of York, See. Provided always and upon condition neverthe- 
<* lefs, and it is my mind and will, that if it (hall fo happen that 
** my eldeft fon George Bamforth Burton (hall die in the life— 

** time of my faid fon John Burton, without leaving any iflue 
“ of his body then living, and by reafon thereof the manor of 
«* Owlerton, in the faid parifh of Shejfeld, and other the eftate 
“ now fettled in jointure upon Margaret Bamforth, of High- 
«* houfe aforefaid, widow, of which my faid fon George Bamfortb 
•« 'Burton will become feifed in poffefiion at the death of the 
«« faid Margaret Bamforth, in cafe he (hall be then living, (hall 
“ defend and come to him my faid fon John Burton, that then 
*< and in that cafe I give, devife, limit and appoint the faid ma- 
** nor of Wad/ley, with the rights, members, and appurtenances 

** thereof. 
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X775. *• thereof, and the faid capital mefluage or manor houfe, with 

— ■ . «* the out-houfes, lands, tenements, and hereditaments, Iiere- 

- u in before given, devifed, limited, and appointed unto my faid 
Bo, tom. « f on John Burton , and his heirs, unto and to the uje and 
“ behoof of my fons William Burton and Michael Burton , their 
“ heirs and ailigns for ever, equally to be divided between 
“ them (hare and {hare alike, to take as tenants in common, and 
“ not as joint-tenants; provided always and upon this further 
•* condition neverthelefs, and it is my mind and will, that if it 
** (hall fo happen that both of them my faid fons Geo>ge and 
** John {hall die in the life-time of my faid fon Wiliiatn, with- 
« out leaving any iflue of their or either of their body or bodies 
*« then living, and by reafon thereof the faid manor of Ov/Jer- 
«* ton % and the faid eftate fettled in jointure on the faid Marga - 
*« ret Bamforth as aforefaid, {hall defeend and come to him my 
«* faid fon Wiliiatn Burton , then and in that cafe 1 give, devife, 
“ limit, and appoint the .faid manor of Wad/ley, with the faid 
“ capital mefluage, lands, tenements, and hereditaments, here- 
“ in before limited and appointed unto my faid fon John , unto 
“ and to the uf of my faid fons Michael Burton and Rahert 
•‘ Burton , their heirs and afligns for ever, equally to bP _ di- 
“ vided between them (ha^e and {hare alike, to take as tenants 
** in common, and not as joint-tenants. Provided further 
* ( and upon condition neverthelefs, and it is my mind and will 
** that if it {hall happen that they my faid fons George, John, 
“ and William , {hall all of them happen to die in the life-time 
** of my faid fon Michael , without leaving any iflue of their or 
** any of their body or bodies then living, and by reafon thereof 
** the faid manor of Owlerton , and other the faid eftate fettled 
“ in jointure on the faid Margaret Bamforth , {hall defeend and 
** come to him my faid fon Michael ', then and in that cafe, 1 
“ give, devife, limit, and appoint the faid manor of Wadfey, 
“ with the manor-houfe, fsV. and all other the mefliiages, 
“ lands, tenements, and hereditaments, herein before limited and 
** appointed to my faid fon John , unto and to the only ufe and 
behoof of my faid fon Robert Burton , his heirs and afligna 
for ever,” 

' That George Bamforth Burton died without iflue, in July 
1762, in the life-time of the teftator; who died on the 19th of 
May 1764, without altering or revoking his will; whereupon 
, his fecond fon, entered into pofleflion of the manor and 

eftate in Wadfey , and continued to receive the rents and profits 

5 thereof 
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thereof till his death on the nth November, 177a: and by Iris 
will dated July, 1770, gave all his eftate to the defendant 
Catharine Burton his wife, and left iffue only one daughter. 
The queftion for the opinion of the court was, whether William 
Burton and Michael Burton , the lcflbrs of the plaintiff, are en¬ 
titled to the faid manor of Wadjley , and the capital meffuage and 
eftate called Wadfley-Hall Farm , or not ? 

Mr. Davenport for the plaintiffs, ftated the queftion to be, 
whether upon the death of George , William and Michael Burton 
were entitled to the manor of Wadjley , in the life time of John ; 
and infilled they were.-—The queftion is a queftion of intention ; 
and upon the plain conllru&ion of the will, it is clear that the 
teftator meant to keep the eftate of Wadjley and the eftate of 
Owlerton, from uniting in any one fon, except Robert the 
youngell. If fo, it would be a forced conftru£Hon to fay, the 
words “ defcend and come” mean an a£lual “ coming intopef~ 
“ fejfion becaufe in that cafe, if George had died on one day, 
and the jointrefs the next, the eftates would have united in John ; 
and then even if John had died without iffae, the younger 
brothers never could have taken; becaufe his widow would 
have been entitled. Therefore, upon the plain conftru£lion of 
the words, and the clear intention of the teftator, the plaintifis 
arc each entitled to a moiety of the manor of Wadjley. 

Mr. Tooker, contra. The queftion is. Whether the family of 
John (hall in any event lofe the manor of Wad/ley, till they 
get the poffefiion of Owlerton : and he infilled they lliould not. 
The intention of the teftator was to give a permanent provifion 
to John , and in the event of his elder brother George dying 
without ifliie, to make that provifion better, by fubftituting the 
manor of Owlerton for that of Wadjley. If fo, the conftruclion 
mull be, that the eftate at Owlerton mud come into poffclEon 
before the devife over of Wadjley to the plaintiffs can take 
place, and coufequently till that event happens they are not 
entitled. 

Lord Mansfield. Upon the words of the will there are 
two branches of contingency : ill, “ If it (hould fo happen that 
»* George Ihould die without iffae in the life-time of John'” 
and 2dly, « if by reafon thereof the lands in jointure fliould 
** defcend and come to . John But what creates the puzzle 
and doubt is, that there arc two ways in which the ezprefiion 
•* defcend and come,” may be cotiftrued. id, It ritay rfiean a 
codling intopojjijjtoii in oppofition to the outftfcnding jointure. 
Vox..' I. T If 
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If there were no other way of anfwcring this provifo, it would 
— be very ftrong in favour of the defendant- But it may likewiCe 
mean, if in fa£t it fiiall defeend and come ; which is the cafe 
• that has happened. To bt fure, if at all events the eftate in 
jointure muft have come to John, there would have been no 
occaiion for inferting this provifo. But it was in the power of 
George to have barred all the remainders if he had lived, and to 
have prevented the eftate from coming to John at all. On the 
other hand, the circumftance of the teftator beginning with the 
ftcond fon in his devife of the Wadjley eftate is material. We 
will think of it. 

Afterwards, on the 28th of May. in this fame term. Lord 
'Mansfield after Hating the cafe, delivered the opinion of the 
court as follows : 

The queftion is, Whether upon the death of George , in the 
life-time of the widow, John has loft the pofleflion of the manor 
of Wadjley ? 

Firft, to confider it upon the words of the will, there is ex- 
prcfsly a double contingency, upon whi.h the eftate of Wadjley 
is given over : For not only George was to die without ift'uc, in 
the lift-time of John } but the lands in jointure, namely, the 
eftate of Owletton , were to defeend and come to him. Now 
there are two ways by which thefe lands might have been pre¬ 
vented from coming to John. ift. Gtorge , if he had furvived 
the teftator, might by a fine have barred the eftate rail. And 
2dly, with the eonfeut of the jointrefs he might have barred the 
whole by a common recovery. However in fail the eftate at 
Owlerton did tie fee nd and come to J„hn. Bi't it did fo, while 
the jointrefs was in pofleflion. Was he then to lofe Wadjley 
during her life, and fo have nothing at all in the intermediate 
time ? Mod certainly that could not be the intention of the 
teftator. His view was plainly this : that the eftates of Wadjley , 
and Owlerton Humid not go together } hut that whenever the 
fecond or any other fon firould become the elder by the death 
of his brother, or brothers, and for want of iflue on their part, 
the eftate at Owlerton ihould defeend to fuch fecond or other 
fon, then Wadjley was to be a provifion for the next brother in * 
fuccefiion, according to the dirc&ions of his will. But lie 
clearly never meant that fuch cider fon iliuuld lofe Wadjley,- 
till he came into pofleflion of Owlerton. 

Therefore upon the words of the will, ftrongly fupported by 
the intention of the teftator, we are all clearly of opinion, that 

the 
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the contingency upon which the eftate of Wadjley was to pafs 
from John to the plaintiffs, muff; happen upon the eftate at 
Owlerton, coming and defcending to John in pojfejfion. 

Judgment for the defendant. 


* 775 * 


Ptttn 

•mtrfia 


PiaK.e verfus Oldham in Error. 8m dq, 

JTRROR from the Common Pleas in an a£lion of flander, rfo. 

in which the pl.-.intifF, now the defendant in error, de- 
dared that upon a colloquium of and concerning the death of y e " f" i u '^ m 
one Daniel Dolly, the laid Thomas Peake fa id to the faid Jamtt iflujertb 
Oldham, “ you are a lad man, and l am thoroughly convinced 
“ t 1 m t you are GUILTY, (meaning guilty of the murder of the than you 
faid Dolly,) and rather than you Jhould want a HANGMAN, I 
** would he your EXECUTiONEaAnd being apprized that the hmgnmn, I 
faid words were adlionable, and interrogated how he would ^u t tftfon- 
prove, what he faid, anftyered, that “ he would prove it by 
n Mrs .Harvey.” 2. You are a bad man, and I am thoroughly 
convinced that you are GUILTY (innuendo ut an tea ) and rather 
than you Jhould want a hangman 1 would be your EXECUTION¬ 
ER. Being interrogated how he could prove the. faid James 
Oldham guilty of the murder of the faid D. Dolly, he replied, 

“ 1 can prove it by Mrs. Harvey .” 3. ** You are guilty,’* 

(innuendo ut antea) “ and I will pro e it” 4. “ lam thoroughly 
«* convinced that you are GUILTY,” (meaning guilty of the 
death of Daniel Dolly), and rather than you Jhould go without a 
4 * HANGMAN I will hang youP 5. “ You are GUILTY.” innuendo y tugre 
(guilty of the murder of the faid Dolly). By reafon whereof, and g»i/ty (in¬ 
to clear his chara&cr, the faid James Oldham was ob’iged to 
procure, and did procure, an inqutft in due form of law to be D .*>•) 

. , I , r ■ I- • I n ■ 1 n II held, * ft#f 

taken on the body of the faid Darnel Dolly. vodia, a 

Upon not guilty pleaded, the jury found a general verdidfc charge of 
upon all the counts,, with 50o/. damages. mutdtr, tho % 

The defendant firft moved for a new trial in C. B. which was - 

refufed-, and afterwards in arreft of judgment, which rule was °^ ot lt> * 
likewife difeharged by Gould and Blackjlone Juftiees. (Abfentib. 

De Grey Chief Jufticc, and Nares Juftice.) 

Mr. Davenport for the plaintiff in error, objected to the 4th 
and 5th counts of the declaration, as containing no fufficieut 
ground of adtion. ift, Becaufe the words there laid are not 
fcaodalous in themfelves. 2dly, Not relatively fo, by teference 

T a to 
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to an y prefatory matter before dated: and consequently not 
capable of being made fo by any innuendo. 

i ft,- The word*, “you are guilty” have no determinate mean¬ 
ing at all, without Specifying Some a£l or charge to which they 
are referable, and, therefore, molt clearly not adtionable in them- 
felves. 2d. The colloquium laid is only a colloquium of the 
death of D. Dolly , not of an untimely or violent death, or that 
he died by the hands of the defendant, and, therefore, cannot by 
an innuendo be extended to a charge of murder. In Miller verfus 
Buciden, 2 Bulfirode 10, 11. faying of the plaintiff - , “ you was 
“ the caufe of the death of DowlaniFs child, ami I will ftfear it 
“ on the book,*' were held not actionable, as being too general. 
So here, the charge is only general, viz. *•Yon are guilty 
without naming any crime or offence. If fo, fuch general 
charge cannot be extended by any innuendo. For an innuendo 
is only explanatory of fome prefatory matter before exprefled. 
4 Rep. 20 TTelv. 21. S. C. Jenk. Cent. 302. cafe 72. 4 Rep. 17. 

3dly, There is no ground of fpecial damage ; for it was not 
compulfory on the plaintiff to have an inquifition ; nor could 
any expence on his part attend it ; for the coroner could take 
nothing. Therefore, the two latter counts being clearly bad, 
the judgment of the C. B. ought to be sever fed. 

Mr. Butler for the defendant, was (lopped by Lord Mansfield, 
as being unneceflary to give liimfelf any trouble. 

Lord Mansfield. It is much to be lamented, that in any fort 
of a£lion, the mere inattention or flip of counfel who are not 
always fufficiently attentive upon what count the verdid is 
taken, (hould be fatal to the party ; contrary to the truth and 
juftice of the cafe, tl.e opinion of the judge upon the merits who 
tried the caufe, and the meaning of the jury who pronounced 
the vcrdidl. However in civil cafes the rule mod certainly is 
fettled, that where a vcrdidl is taken generally and any one count 
is had, it vitiates the whole. It has always ftruck me that the 
rule would have been much more proper to have faid, that if 
there is any one count to fupport the verdidt, it (hall ftand 
good, notwithftanding all the reft are bad. In criminal cafes 
the rule is fo* and one cannot, therefore, but lament that the re- 
verfe is adopted in civil cafes $ becaufe it is as it were catchiug 
juftice in a net of form. However this confideratton will make 
the cornt lean agatnft fetting afide a verdiCt upon fuch an ob¬ 
jection without very good reafon, that is, without fome apparent 
manifeft defcCl; more cfpecialiy in a cafe like the prefent, where 

the 
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the words hare appeared to the jury to be fo fcandalous as to in* i^yj; 
duce them to give a verdidk with 500 /. damages, and where 
that verdi& has received the fan&ioh of the court in which the 
adlion was brought, by their refufing to grant a new trial upon Ottfo-jufi 
an application to them for that purpofe. 

Let us confider then, the grounds upon which the declaration 
in the prefent cafe is -attempted to be impeached. Two of the 
counts are objected to, viz. the 4th and lad. In the 4th it is 
faid thus, “ I am thoroughly convinced that you are guilty 
innuendo , that you are guilty of the death of the faid Daniel 
Dolly , ** and rather than you (hould go without a hangman, I 
“ will hang you.’* Upon this count it is argued, that there are' 
many innocent ways, by which one man may occafion the death 
of another; therefore, the words “ guilty of the death” do not 
in themfelves necejfarily import a charge of murder j and con- 
fequently, as no particular aft is charged which in itfelf amounts 
to an imputation of a crime, the words are defe&ively laid. 

What ? when the defendant tells the plaintiff ** he is guilty of 
“ the death of a perfon,” is not that a charge and imputation of 
a very foul and heinous kind ? Saying that fuch a one is the 
caufe of another’s death, as in the cafe in 2 Bulflr. 10, 11. is 
very different 5 becaufe a phyfician may be the caufe of a man’s 
death , and very innocently fo; but the word “ guilty ,” implies 
a malicious intent, and can be applied only to fomething which 
is univerfally allowed to be a crime. But the defendant does 
not reft here : on the contrary, in order to explain his meaning 
he goes on and fays, “ and rather than you (hould be without 
“ a hangman, I will hang you.” Thefe words plainly (hew 
what fpecies of death the defendant meant, and, therefore, in 
themfelves manifeftly import a charge of murder. 

The innuendo to the words of the next count is, that they mean 
** guilty of the murder of Daniel Dolly” and the jury by their 
verdift have found the faft •, namely, that fuch was the mean¬ 
ing of the defendant. But that is not all; for the jury find 
a fpecial damage fuftained by the plaintiff in being obliged, 
in confequence of the charge fo made by the defendant, to have 
an inqueft taken on the body of the deceafed. 

What ? After a verdift, (hall the court be gueffing and in¬ 
venting a mode, in which it might be barely poffible for thefe 
words to have been fpoken by the defendant, without meaning 
to charge the plaintiff with being guilty of murder ? Cer¬ 
tainly not. Where it is clear that w ords are defellively laid, 

T 3 a verdiuk 
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* 775 * * verdi£fc will not cure them. But where, from their- general 

•— — import, they appear to have been fpoken with a view to defame a 

***/?•* party, the court ought not to be indutlrious in putting a con- 
Oi.pham. ftruftion upon them, different from what they bear in the com. 
mon acceptation and meaning of them. 

I am furnifhed with a cafe founded in (Irong fenfe and reafon 
in fupport of this opinion; the name of it is Ward v. Reynolds, 
Raf, .12. Ann. B. R. and it is as follows: The defendant faid to 
the plaintiff, “ I know you very well; how did your hufband 
“ die ?" The plaintiff anfwered, “ as you may, if it pleafe 
«* God. * The defendant replied, “ no ; he died of a wound 
** you gave him.” On not guilty, there was a verdifl for the 
plaintiff; and on a motion in arrrft of judgment, the court held the 
words actionable; becaufe, from the whole frame ofthem, they were 
fpoken by way of imputation. And Lord Chief Juft ice Parker 
faid, “ It is very odd, that after a verdiff a court of juftict fhouid 
** be trying whether there may not be a poflible cafe in which 
** words fpoken, by way of fcandal, might not be innocently faid. 
** Whereas, if that were in truth the cafe, the defendant might 
** have juflified, or the verdift would have been otherwife.” So 
here, if fhewn to be innocently fpoken, the jury might have 
found a verdi£l for the defendant; but they have put a contrary 
conflru&ion upon the words as laid, and upon the 1 -ft count have 
found that the defendant meant a charge of murder : Therefore 
I am of opinion that the judgment of C. B. mull be affirmed. 

AJlon, Willes, and AJbhurJf, Juft ices, of the fame opinion. 

Judgment affirmed. 


Bameiey . Chapman cx dim. Stavurton, verfus Emery. 


|N ejeflntrnt, a verdi& was found for the plaintiff, fubje£l to 
the opinion of the court upon the following cafe; ’ 

By indentures of Jeafe and releafe the 3d and 4th of OSober , 
1769, between Richard Emery, and the defendant Mary his wife 
pn the one part, and Deodatus Staierton of the other part, the 
faid Richard Emery made a mortg.i,e in fee of the premifes in 
hit wife for cjueftion to the faid Deodatus Sfaver ton, forfecuring the payment 
finder to 75 ° ^ h J a * )nua l inftslments, the laft of which was to be made 
tbtir iffiie on the 4th of OBobtr, 1776 , with a covenant to levy a fine to the 

and tiri-t years afterwards m*rtge>gu the premifes to B. who was told there was fuel) fetUcmcnt, 
Tbf fettfeRWlU i* a vdmtary conveyance within the italutc ay gi. t. 
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ufe of the faid -Deodatus Staverton bat no fine was levied, nor 1775. 
were the faid indentures of Icafe and releafe ever executed by the 
defendant Mary. That Decdntus Staverton died January 13th, 

1771, leaving the le(T>r of the plaintiff his heir at law K***»v. 

That bv indentures of lc*fe and releafe, 28th and 29th March , 

17 66, between the faiu Richard Emery and Mary his wife of the 
one part, and ‘Thomas number an 1 Jofcph ‘Turner of the other 
part j the faid Richard Iimcry in conjidcration of ten Jhtllingx, and 
for divers other good caufes and .1 m fid erai ions. conveyed the faid 
premifes to the laid Thomas Plummer and Jofeph Turner in truji 
for the faid Richard Emery for life, remainder to his wife for life, 
remainder to the ifl’ue of the faid Richard Emery , and Mary his 
wife in tail; and in default of ifl'ue, remainder to the right heirs 
of the faid Richard Emery in fee, which faid indentures were 
executed by all the parties thereto. 

It was proved that the above 750/. w’ns part of a fum of 1,200/. 
agreed, by the faid Richard Emery , to be paid to the faid Slaver- 
ton for the place of carver to the lord mayor of London ; and that 
while the negotiation for the purchafe of the faid place was car¬ 
rying on, the faid Deodatus Staverton, and alfo the leflor, were 
advifed by Thomas Gates, that the faid Deodatus Staverton ought 
to be careful in what he was about; for that he the faid Gates 
believed thu Richard Emery had made a fettlcment of the eflate 
intended to he mortgaged, upon his wjfe and children; for that 
Emery’s wife had toid him the eftate was fettled upon her and 
her children : that the faid Richard Emery denied having made 
fuch fettlement, but the negotiation for the purchafe of the faid 
place was (topped twice or thrice on that account. 

It was alfo proved, that the faid Deodatus Staverton , .who was 
in a declining (late of health, had, during the negotiation for the 
purchafe of the faid place, frquvtitly declared that he would 
not fell his faid place to any perfon except the faid Richard 
Emery i that as the faid Deodatus Staverton grew worfe and 
worfe in his health, he was glad to take the fecurity as it was, 
and fo the firft mentioned indentures were executed. 

The queftion was. Whether, under the circumftanccs of this 
cafe, the leflor of the plaintiff is entitled to recover the premifes 
in queftion ? 

*Mr. Whitchurch for the plaintiff dated the queftion to be. 

Whether the leafe and releafe of the 28th and 29th of March t 
1766, were not a voluntary conveyance, within the ftatute 27 El. 

T 4 c, 4. 
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* 1 f 5 + *' therefore, vojdas^gvnft the mortgagee, under whom 

*■■" theieffor of the plaintiff claimed ? Be infifted it vui that the 
(Utute had always received a liberal conftru&ion, and cited 
ZMxia. 3 j&p. 8a, Turin*** cafe. Moor*, di j* Cro. El. 444. a Vef. 1. 
idly. That the notice found made no difference. 5 Rep. do. 4 . 
Cafes in Ceuic. temp. Lord King, <5$. 

Serjeant Sayrr for the defendant contra , infilled, that the S/n/. 
27 Eli. c. 4. related only to purchafers; and that a mortgagee 
was not a purchafer within the ftat. 27 El. c. 4. The purchafera 
there fpecified are purchafers in fee-fmple, fee-tail,for life or years, 
and mud be either abfolnte or conditional purchafers. But a 
mortgagee can hold the eflate only till the debt is paid: there¬ 
fore not a purchafer within the meaning of the ftatute. But fup- 
pofing he was, yet here, the wife did not join, nor was any fine 
levied, idly. The mortgagee in this cafe had full and fuificient 
notice, and no pretence or circumstance of fraud appears; on the 
contrary, the fettlement was three years prior to the mortgage ; 
therefore, could not have been made with a view to defeat it. He 
cited Townfend v. Windham, 2 Vex. 10. where Lord Hardxviche 
faid, **lf there is a voluntary conveyance of a real cltate or clfct- 
«* tel intereft, by one not indebted at the time; if fuch voluntary 
conveyance be for a child, and no particular evidence or badge 
«« of fraud to deceive fubfequent creditors, it will be good, 

“ though the party afterwards become indebted.*’ 

Lord Mansfield.— -I rather doubt Lord Hardiviclds faying 
that. Where a woman about to marry a fecond hufband, makes a 
fettlement of her eftate upon the children by her firft hufband, 
fuch fettlement has been held good. 

Serjeant Sayer then fuggefted, that in fa£t the defendant had 
in confideration of this fettlement given up her intereft in 1,470/, 
South-fea annuities for her life. But Mr. Juftice Willes who tried 
the caufe, faid, there was no evidence of it at the trial. 

Lord Mansfield. —That would have been a very material part 
of the cafej and if upon inquiry the fa& fhould turn out to be 
really fo, you may move for a new trial. But upon the cafe, as 
■ dated at prefent, no fuch fa& appears} and there is no doubt but 
a mortgagee is a purchafer. 

p Kl £‘ As to the point of notice, it is held that notice makes no dif¬ 
fused! * ference, becaufc it is of a conveyance made void by the ftatute** 
Itbr Sufpend the delivery of the poftea fpr a few days, to fee if you 

ifmiini v. have any evidence that can couple the wife’s giving up her an- 
unity with the fettlement made upon her and her children; fo 

as 
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as to fhew it was not % matt voluntary £ettkme«t»; tab OMkiO 
upon a fufficient confederation. 

N. B. No fuch evidence was (applied, nor any {udmr appR* 
cation made to the court afterwards* 


J3fc 

Cearnop 

5ft# 


Fell verfus Riley. Sct^j, 

'* JUgriotL 

JT was decided in this cafe, that the rule of Eqfier term, Wamntof 
15 Car. 2. which provides, ,<* That no warrant of attorney M 

“ for con ft fling a judgment executed by any perfon in cuftody, judgment 
** Avail be of any force, unlefs fome attorney, for and on behalf io 
** of fuch perfon in cuftody, and exprefsly named by him, be prc- under an 

/jjJE aft 

“ fenr, to inform him of the nature of fuch warrant,” EsV. does g Dodf 

not extend to cafes where the defendant is in cuftody upon an though no 
. , _ ... _ , . attorney be 

executions but only to cafes where he is m cuftody upon mefne prefenton 

procefs. The court faid, the reafon of the diftin&ion was this ; «\he time 
that where a man is arrefted upon mefne procefs t the debt is not of being 
liquidated ; and, therefore, under durefs he may be prevailed y,j e % si r . 
upon to confefsmore than is really due. But upon an execution ,14S ‘ 
the debt is liquidated, and, therefore, the only purpofe of the de¬ 
fendant giving a warrant of attorney in fuch cafe Is to procure 
his liberty, if indeed it could be Aiewn that a party, even- in 
execution, had been prevailed upon to acknowledge a judgment 
for more money than was really due, the court would give relief 
under the circumftances. Becaufe cafes of fraud and impoGtion 
are exceptions to all rules whatfoever. But in the prefent cafe,, 
the court obferved there were no fuch circumftances, and there¬ 
fore difeharged the rule for fetting aftde the judgment entered 
up on the warrant of attorney. 


Brown verfus Berkeley. 

% * 3 ^ 

^JpHE plaintiff declared in an a&ion of covenant upon cer- A j Mtmract 
tain articles of agreement for the fum of 20/. laid be- » a game 
tween the plaintiff and the defendant, that the defendant-did 
not, within one month from the date of the agreement, 'find* a »• *4* 
man who fliould carry on foot twenty-four ftone weight ten 
miles within fifteen- hours time. To this declaration the de¬ 
fendant demurred. 


Mr. 
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Mr. Buffer* in fupport of the demurrer, infilled that this was 
U wager within the flat. 9 Ann. c. 14. and therefore void. For 
though th tjflat '. 9 Ann. does not enumerate the different fpecies 
of gaming mentioned in the flat. 16 Car. 2. c. 7. j yet it plain* 
]y has reference to, and includes them all under the general 
words, ** other game or games.” Therefore in Goodburn v. JMarley , 
Sir. 1,159. horfe racing was adjudged to be within the Jlat. 
9 Ann. c. 14. though not particularly mentioned in it. If fo, it 
mult alfo extend to foot races, for both are exprefsly named in the 
flat. Car. 2. 

The only remaining q tie ft ion then is. Whether this being a 
race againll time, and by one perfon alone, makes any difference ? 
With refpedt to which he cited Lynn// v. Longbcttom. 2 Wi/f. 
3 < 5 . where it was admitted by counfel, that a foot race was with¬ 
in the fat. 9 Ann. c. 14. and adjudged by the court, that as one 
horfe ftarting alone, was a horfe race, i'o one perfon running 
alone, was a foot r^ce. 

Mr. Davenport, contra , contended that, at common law, all 
games were lawful; and, therefore, if this contract was void, it 
mufl be made fo by fonie particular flatute. It has never been 
decided that all wagers, upon every event or contingency what¬ 
ever, are within the ilatute of gaming. Wagers depending on 
play are not within the (tatute, and cited 1 Salt. 344 . Popev. 
St. Leger , Jones v. Randall, fupra, 3 7 . Earl of March v. Pigot , 

5 Burr. 2,802. 

But it is faid, that a foot race is exptt-fjy prohibited by flat. 
16 Car. 7 . and that Jlat. 9 Ann. c. 14. dearly has reference to it; 
and, therefore, though a foot race is not particularly mentioned 
in this latter flatute, it is neverthelefs included under the general 
words, “ other game or games.” If fo, there needed no a£l of 
parliament againft gaming or wagering policies, where there is 
no interefl, nor againft many other games fince prohibited. The 
ftatujte ought exprefsly to have prohibited this fpecies of contract, 
and not having done fo, it remains, as it would have been at 
common law, a valid and good contrail. 

The court took time to confider. Afterwards, on Monday 
May 29th, Lord Mansfield delivered the opinion of the court as 
follows: 

We took time to fee if we could diflinguifh this cafe from Ly- 
nall v. Longbottom , 2 Wilf 36. cited in the argument. We 
think there is no difference.between them \ and, therefore, there 
muft be judgment for the defendant. 

Judgment for the defendant. 
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Rbx verfus Dutchefs of Kingston. 

M R - Wallace had moved * on the part of the defencUnt, for 
a certiorari to be dire&ed to the juftices of oyer and ter¬ 
miner, at Hicks's-hall, to remove into this court an indi£lment 
found againft her, at the feflions there, for bigamy s and, upon 
the motion the court granted the writ. 

But now Lord Mansfield took notice to Mr. Wallace , that the 
motion was irregular. For a defendant has no right to remove 
an indictment of felony from Hicks's-hall, without the confent 
of the profecutor; and in this cafe there was no confent, there¬ 
fore his lordfhip faid the writ ifTued improvide , anti mull be 
fuperfeded. 

Mr. Wallace faid, the only obje& of removing the tndi&ment 
was for the purpofe of her being bailed : but per Lord Mansfield , 
the purpofe for which it was intended, makes no difference.— 
The next day Mr. Wallace moved for a habeas corpus , Mr. Juf- 
tice fifion having granted a warrant for her appreheufion (as had 
been fettled amongft the parti’s, as the proprreft method to be 
taken) upon a certificate of the indi&ment being found. 

The warrant and the return to it were read ; and then Mr. 
Wallace moved to bail her. He mentioned the fuit in the fpi- 
ritu.il court, upon the proceedings there againft Mr. Hervey, for 
jaititation of nmrriagc, and all'o the proceedings in Chancery 
relating to her marriage; all thefe proceedings were put into 
couit, and entered as read. He obferved, that (he mult, at all 
events, be tried by her peers, as Mr. Hervey was now become 
Earl of Brfiol. 

Mr. Bearcroft , for the profecutor, confented to her being bail¬ 
ed, as thtre could be no doubt (he faid) of her appearance to 
anlwer the indictment. 

Lord Mansfield— Though we fllould undoubtedly havebailed 
her, it is better to take it as upon the confent of the profecutor* 
end (he muft be bound to appear in the Houfe of Lords when 
required, to anfwer to the indictment, as well as to appear in this 
court. But as there is nothing againft her in this court, her ap» 
pearance here may be difpenfed with for the future upon motion 
without giving her the trouble of actually appearing here in 
Court any more* 
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legacy* He exprefsly fays, “ Teftamentary caufes did not ori« 

• ** ginally belong to the fpiritual courts* but to the temporal 
** courts and common law; and were proved before lords of 
«* manors* as they (till are in fome places. And there are many 
** precedents in the books, efpeciaily in the old books of entries* 
** where a&ions on the cafe, and actions of debt* were brought 
M for legacies in the hundred court/’ He is fupported in this 
opinion by 9 Co. 37. b. 2 Roll. Abr 217. Tear-book. HU. 
II. H. 7. 12. B. Indeed , in Nicbol/on v. Shearman , the other 
judges agreed, that during the time of the troubles, the tem¬ 
poral courts alone had cognizance of legatary matters. It is 
clear, therefore, from all thefe authorities, that the common law 
courts once had jurifdi&ion. If fo, fuch jurifdi&ion could only 
be taken away by an a& of parliament exprefsly for the purpofe. 
For it is a general principle, that wherever an action could be 
maintained at common law, it Bill remains, unlefs exprefsly 
taken away by Batute. But no fuch ilatute exifts; and the 
weight of authorities is the other way- As to the cafe of Ni» 
cholfcn v. Shearman , the ground of that determination was, not 
that an a£tion at common law would not lie, but that there it 
was a trufty and the breach of it a tort , which dies with the 
perfun. The authorities in iavour of the adion are, RaJlalV9 
Entries, 301. a. and b. 11 Declaration in debt againB executors • 
« by a legatee of the third part of the teftator’s goods, where 
*« the quantum had been ascertained by the ordinary/* Style 55. 
where it is exprefsly faid, “ an action will lie for a legacy/* 

2 Lev. 3. Davis v. Raym’r, which was affumpfit in confideration 
of “ forbearance of a legacy,” and held good, though no ajfets * 

A fortiori, an action could have been maintained for the legacy 
itfelf; otherwife forbearance would have been no confideration* 
Sid. 21. Butler v. Butler. 

The next quefiion is. Whether the fa£ts Bated in this declara¬ 
tion, namely, that the defendant was executrix, and had ajfets * 
it c. are a fufficient confideration for a promife. As to that quef- 
tion, it is a fettled point, that wherever an exprefs promife is 
made upon good confideration, an action lies: And the flighteft 
ground is fufficient to maintain a promife. 1 Vent. 40, 41. 
Wells v. Wells , 1 Lev. 273. S. C. Stone v. Withipool . Latch. 
21. in which latter cafe it is laid down, ** That it is an ufuat 
“ allegation for a rule, that any thing which is a ground for 
•* equity is a fufficient confideration.’* 


But 
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But here ah exprefs promife is made, and by the demurrer ad¬ 
mitted. It is obje&ed, however, that there is no averment that 
the funeral expences are paid. The anfwer is, it is averred that 
he had affets to pay % which is alone fufficient, and fo it was ex- 
prefsly held by Lord King, in the cafe of Camden v. Turner , 
SitHfegs after Tr. 5 Geo. 1. C. B. Seledt cafes of evidence by 
Sir John Strange. 

Lord Mansfield. —The argument in fupport of this demur¬ 
rer, has proceeded upon fuppofing a geiural queftion, which is 
not at all involved in this cafe; and agitating that general quef- 
tion, as if this were a declaration upon the ground of the will 
only, and nothing dfc. If it were a general queftion, I Ihould not 
immediately give my opinion. The ohje&ion, however, that is 
taken upon the fuppofition of its being fo, is, that a legacy, 
arifing out of a will of perfonal tftare, being a teftamentary mat¬ 
ter, the cognizance of it belongs peculiarly and exclujively to the 
trclcluHical court; and conl'equently, that the courts of common 
law have no jurifdidVion. If that propofition were true, the ob¬ 
jection would hold equally againil the jurifdi£Tton of the courts 
of equity. For it is plain, that where the cognizance of any 
matter is the peculiar province of a particular forum y all other 
courts art excluded. For iuftancc, a court of equity can no more 
tty the validity of a will of petfonal eitate, or the validity of a 
marriage, than this court. The judge of the admiralty has cog¬ 
nizance of the qin 11 ion of prize. A court of equity is as much ex¬ 
cluded as a court of law *, and many other inftances might be put. 

It is objected, that this court cannot compel a legatee to re¬ 
fund, if debts fhould appear. In that cafe, he would be liable to 
refund, whether he gave fecurity or not. For it would be the 
cafe of payment upon a millaken ground. JUut if juftice required 
it, this coUrt would make the plaintiff's giving an indemnity, a 
condition of his recovering. There are many cafes where this 
court has made parties give indemnity. 

It is true, that the law concerning legacies was made in the 
ecclefiafUcal court. The authority of the Roman law was re¬ 
ceived. The opinions of doctors and foreign authors upon the 
civil law, were quoted and refpe£ted. 

When the courts of equity held plea of legacies, as incident to 
difeovery and account , they adopted the whole fyflem by which 
legacies were governed in the eccItTiaftical court. In like man¬ 
ner the courts of law, in the exercifc of a concurrent junfdi£Uon, 
would adopt the fame rules. 


Atkiiw 

verfut 

HUfa 


But 
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* 77 $• But a legatee who fues at few, muft clearly prove that the de- 

— fendant has received allets, which cannot be done, except in a 

*Z*fiu* cafe fo clear as not to admit of litigation. In this refpeft, the 
difimiery and account given in a court of equity is fo preferable 
« remedy, that It has drawn all fuch Alitors thither: and there¬ 
fore, in fs&, there is fcarce an inftance of a legatee attemp&Jg to 
foe at law. In clear cafes the legacies are paid 5 in doubtful, 
the relief given by a court of equity, is eafier and better. But 
upon principles , if the queftion is cmjlitutionally appropriated to the 
eeclefiaftical jurifdi&ion, it mu ft equally exclude the courts of 
equity as weH as law. I have mentioned thus much by way of 
obfervation upon the obje&ion that has been made, as fuppofing 
this a cafe within the general queftion; which, however, as I 
laid before, it is hot. 

This is a cafe in which the declaration particularly dates, 
that aflets have been received by the defendant, the executor, 
more than fufficient to pay all the teftator’s debts and legacies. 
If fo, it moft undoubtedly muft be taken upon the pleadings, that 
there was fufficient to difcharge the funeral expences, becaufe 
they are payable firft; confequently, if there was lefs than the 
amount of them, there could not be fufficient to difcharge the 
debts and legacies. The declaration then goes on to ftate, that in 
confideration of there being full fufficient ajfets as aforefaid, the de¬ 
fendant undertook and promifed to pay the plaintiff his legacy. 
No doubt then, but at any time after an executor has affented t the 
property vefts ; and if it be a pecuniary legacy, an a&ion at law 
will lie for the recovery of it. Formerly, upon a bill being filed in 
Chancery againft an executor, one part of the prayer of it was, that 
he (hould affent to the bequeft in his teftator’s will. If he had af- 
fets, he was bound to afient: And when he had affented, the le¬ 
gacy became a demand which in law and confcience he was lia¬ 
ble to pay. But in the prefent cafe there is not only an affent to the 
legacy, but. an actual promife and undertaking to pay it: and that 
promife founded on a good confideration in law; as appears from 
•die cafes cited by Mr. Buller, particularly the cafe of Camden 
• Sitting* Turner? where acknowledgment by an executor, « that he 
alter Triniy it had enough to pay,” was held a fufficient ground to fupport 
(Gn. 1. an affumpfii . Here the defendant by his demurrer admits he had 
fr.*- fufficient to pw : therefore, this is not the cafe that Mr. Le Blasts 
has been arguing upon; but it is the cafe of a promife made upon 
a good and valuable confideration, which in all cafes is a fuffici- 
cut ground to fuppoxt an adlion. It is fo in cafes of obligations, 

which 
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which would otherwife only bind a man’s confcience, and 1775. 
which, without fuch promife, he could not be compelled to 
pay. For inftance, where an infant contra£h debts during his A ^j£* 
minority ; if after he comes of age he confents to pay them, an Hu,*, 
a&ion lies : So a conveyance executed by an infant, which tie 
was compellable to do by equity, is a good conveyance at la#; 

Co. Lit. Attornment. 315. a. In this cafe the promife is grounded 
upon a reasonable and conscientious consideration ; namely, that 
die defendant had aflets to difeharge the legacy. If fo, he was 
compellable in a court of equity, or in the eccleliaftical court, 
to pay it. I give my opinion upon this cafe as it ftands , that 
is, that it is an exprefs promife made upon a good and fufficient 
consideration. Vide the next cafe. 

The three other judges concurred. 

Per Cur. Judgment for the plaintiff. 

Mr. Le Blanc than moved for liberty to withdraw the demur* 
ter, and plead the general iflue, but the court refufed it. 


Hawk.es Uxor verfus Saunders *. 

^jpHlS a&ion was brought againfl the defendant in her own 
right; and the declaration Stated, that George Saunders, 
by his will bequeathed a legacy of 50 l. to the plaintiff; that he 
appointed the defendant his executrix ; that She proved the will; 
that goods and chattels came to her hands more than fufficient to 
pay all the tejlators debts and legacies , by reafon whereof She be¬ 
came liable to pay the legacy, and being fo liable, in confideration 
thereof She pfbmifcd to pay it. 

Lord Mansfield. This cafe docs not at all involve in it the 
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queftion, whether a legatee has a general right to fue for a 
legacy in this court. 

Two objections have been made ; iff. That there can be no But , f tJw 
judgment in this cafe de bonis teflatoris ; becaufe the a&ion is action he 
not brought againft the defendant as executrix eo nomine j but is a ^nft her" 
perfonal demand again ft her generally in her own tight. As to ferJenalty in 
that, we are of opinion the objection is good ; for the demand is j t '" he 
certainly a perfonal demand againft the defendant, in confequence 
of a promife made by tier. She being executrix. d< bank fr¬ 

it is admitted at the bar, that after verdibf, it muft be taken 
to have been a promife in writing , and that there were affets. If 


* I have inferred this cafe out of the order of time', for the purpofe of bringing 
the general rioftsine upon the fame fuhjeft under one point of view. 

Vol. I, U fo. 
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1775. f°» Ae whole cafe'k ndmedio tfeisfingle point: Whether the 

■ . . drcumftance of the defendant having sflets fitfficient to pay all 

H *«r£f * the debts and legacies* is* or is not a fufficient confideration for 
Savm. her to make a promife to pay the legacy in queftion ? As to that 
point* the rule laid down at the bar* as to what is or is not a good 
confideration in law* goes upon a very narrow ground indeed; 
namely, that to make a cconfideration to fupport an ojfumpfit, 
there muft be either an immediate benefit to the party promifing* 
or a lofs to the perfon to whom the promife was made. I can¬ 
not agree to that being the only ground of confederation fuffi¬ 
cient to raife an ojfumpfit. 

Where a man is under a legal or equitable obligation to pay* 
the law implies a promife* though none was ever atlually made. 
A fortiori, a legal or equitable duty is a fuflicient confideration 
for an aftual promife. Where a man is under a moral obliga¬ 
tion, which no court of law or equity can inforce* and promifes, 
the honefty and rectitude of the thing is a confideration. As if a 
man promife to pay a juft debt, the recovery of which is barred 
by the ftatnte of limitations : Or if a man, after he comes of 
age, promifes to pay a meritorious debt contracted during his 
minority* but not for nccefiaries ; or if a bankrupt* in affluent 
circumftances after his certificate, promifes to pay the whole of 
his debts ; or if a man promife to perform a fecret truft* or a 
truft void for want of writing, by the ftatute of frauds. 

In fuch and many other inftances, though the promife gives a 
com pul Tory remedy, where there was none before either in law 
or equity; yet as the promife is only to do what an honeil man 
ought to do, the ties of confidence upon an upright mind are a fuf¬ 
ficient confideration. But an executor who has received afiets, is 
under every kind of obligation to pay a legacy. He receives 
the money by virtue of an office which he fwcars to execute duly. 
He receives the money as a truft or depofit, to the ufe of the le¬ 
gatee. He ought to a {Tent if he has affets. He has no difere- 
tion or e left ion. He retains what belongs to the legatee, and 

therefore, owes him to the amount. - 

* 

An account of afiets, or a judgment to pay out of afiets, is 
only necefiary when the fufficiency of afiets is uncertain. Where 
the fufiiciency of afiets received is certain, the executor's duty 
to pay a legatee, follows by necefiary confequence. 

The legacy, in fuch a cafe, is a demand clearly due from'the 
executor upon various grounds of natural and ciyil juftice, and 

may 
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may be recovered from him'by procefs of law. In fticha cafe a * 
promife topay (lands upon the ftrongeft confideration. _ 

Let us fee then what the fads are in the prefent cafe. The <w *fit* 
executrix knows the (late of her teftator's affairs, and of his VaaiT 
property. It might confift of chattels which (he might not 
chufe to difpofe of. It might confift; of leafes which (he had no 
mind to fell.; and having a fullfund to pay the demand, which 
the plaintiff had a right to recover if he pleafed, (he, in conft. 
deration of that fund, promifes to pay. I cannot think that this is not 
a fufficient confideration. I am of opinion it i6 amply fufficient. 

It is not like the cafe of Rann verfus Hughes ; for there, there 
were no a (lets, nor any averment of affets dated in the declara¬ 
tion. But in this cafe there was a full fund ; and therefore (he 
was bound in law, juftice, and confcience, to pay the plaintiff 
his legacy. 

Mr. Jufticc Willes , and Mr. Juftice AJbhurJl were of the fame 
Opinion. 

Buller juftice. I am entirely of the fame opinion. That an 
aftion in the courts of Wflmini/Ier-hall, will, under fome circum- 
Jlances, lie for a legacy, is a queftion which I think can never 
admit of any ferious doubt: For there are a number of cafes in 
the books, from the time of Henry VI. to the prefent time, 
which prove, that under different circumftances, fuch aftion 
may be maintained. I think there is as little doubt, but that 
the circumftances of the prefent cafe, as proved at the trial, were 
fulficient to fuftain an aft ion ; for the legacy was to be paid out 
of land 1 and thf-re was an exprefs affent by the executrix to the 
legacy. But the evidence which was given at the trial, is not 
now before the court: We are to decide this cafe upon the face 
of the record alone. 

The plaintiff in his declaration has not dated that the legacy 
was payable out of land ; neither has he dated any aflent by the 
executrix. 

The aft ion is brought againft the defendant in her own right i 
and the declaration is (imply, that George'Saunders, by his will 
bequeathed a legacy to the plaintiff^ and made the defendant 
executrix: That (he proved the will, and had affets fufficient to 
pay all the debts and legacies; and by reafon thereof (he;became 
liable to pay the legacy, and being fo liable, (he prorrvifed to 
pay it. 

To this declaration, two objeftions have been made in arreft 
of judgment. \Jl, That the defendant is not fufficiently de- 

IT 2 - feribed 



* 9 * 


CASTER TERM 15 Gsojlge III. B. R. 


J775. bribed m executrix, and, therefore, there cannot be jddgment dr 

* . — touts tefiatoris. 2 No judgment can be entered de bonis pro- 

* ^ ecau ^ e there was no confideratioa for the promife § and 
Savm. therefore It is nudum paQum. 

»a»«. As to the firft, I am of opinion, that the plaintiff cannot upon 
this declaration take judgment de bonis teftatoris. The a&ion is 
brought againft the defendant in her own right, and not as execu¬ 
trix. It charges her with a perfonal promife to pay the legacy, 
and not upon a qualified promife to pay as executrix , or out of 
aflets. .And the plaintiff having by his declaration made a per. 
fonal demand againft her; he mud Hand or fail by that, and can¬ 
not now refort to any demand that he may have upon her in the 
particular character of the executrix. 

The forms of pleading are very different where a perfon is 
charged as executrix, and where (he is charged petfonally. In 
the firft cafe, ihe is always named as executrix in the beginning 
of the declaration : She is afterwards Hated to be liable as execu¬ 
trix } and the promife alleged to have been made by her as 
executrix. But in the other cafe. Hie is charged generally as any 
other perfon, and a general charge is a perfonal charge. 

This cafe, therefore, depends wholly upon the fecond queftion ; 
whether there be a fufficient confiderarion alleged for the pro¬ 
mife ; or whether the defendant’s promife be merely nudum fac¬ 
tum and void. 

The conftderation dated for the promife is, that the defendant 
was executrix, and that (he had received affets more than fiifii- 
cient to pay all the debts and legacies. The queftion is. Whe¬ 
ther that be not a fufficient conffderation ? 

Under thofe circumftances, if there had been no promife , nor 
even an affent to the legacy the defendant might have been com¬ 
pelled in a court of equity^ or in the ecclefiaftical court, to have 
paid it. Whether without affent (he could be compelled in a 
court of law, to pay it or not, is a queftion which it is not necef- 
fary to give any opinion upon now ; and, therefore, though I have 
endeavoured to trace out the jurifdi&ion and the authority of the 
ecclefiaftical court from the earlieft times, and though there is 
great reafon to fuppofe that the jurifdi&ion which that court 
now pofleffes in matters of legacy, was originally got by ufurpa- 
tion on the temporal courts; and though there is a wide diffe¬ 
rence between allowing to the ecclefiaftical court a jurifdi&ion in 
fuch matters, and faying it (hall have that jurifdi£tion exclufive 
of all other courts; I purpofely avoid giving any opinion, or even* 

hinting. 
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hinting what would be the refult of my rcfearches where there 
is no promife or a Sent. 

I {hall give my opinion fingly on this pbint ; Whether art ob¬ 
ligation in jullice, equity, and confcience, to pay a fum of money, 
be, or be not, a fufficient conflderation in point of law, to fup- 
port a promife to pay that fum ? 

If fuch a question were ftripped of all authorities, it would be 
refolved by inquiring whether law were a rule ofjufticr, or whe¬ 
ther it were fomething that ads in dired con trad id ion to ju dice, 
confcience, and equity. But the matter has been repeatedly de¬ 
cided. 

In Stone verfus Withypool, Latch. 21. the court fay, ** It is an 
“ ufual allegation for a rule, that every thing which is a ground 
“ for equity , is a fufficient conflderation.” So in Wells verfus 
Wells, t Vent. 41. the court prefumed an equitable right in the 
plaintiff, which did not appear on the declaration ; and held, 
that to debar hcrfelf of that, was a good conflderation. 

Thefe authorities alone are fufficient to (hew, that the ground 
taken in the argument at the bar is not large enough. 

But to come clofer to the conflderation now in queflion, in 
Camden verfus Turner. C. B. Sittings after Trim. 5 Geo. 1. King 
C. J. held, that an adion for money had and received , lay againft 
an executor for a legacy, which he had owned lay ready for the 
plaintiffs whenever he would callfor it. In that cafe, according 
to the form of the declaration, the objedion did not appear upon 
the record ; Jmt ic was neceflary for the plaintiff to prove a con¬ 
federation at the trial; and if lie had not, he mud have been non- 
fuited or have had a verdid againfl him. But Lord King held, 
that his owning the money lay ready t was an ajfent t and admijfton of 
affctS) and a fufficient conflderation. 

In Kecch verfus Kennegal , 1 Vez. 125. Lord Hardivicke exprefsly 
holds, thar affets coming to an executor’s hands, is a fufficient 
conflderation to fupport a promife ; and he puts that cafe upon 
the fame footing as a promife in conflderation of forbearance . 

His lordfhip fays, ** at law, if an executor promifes to pay a debt 
« of his tedator's, a conflderation mud be alleged, as of affets 
*• come to his hands , or of forbearance; or if admiflion of aflets ia 
« implied by the promife ; otherwife it will be but nudum pac* 

«* turn, and not perfonally binding on the executor.** 

In Trevinian verfus Howel, Cro. Eliz. 91. it was adjudged, that 
having affets , is a good conflderation for a promife, and the judg¬ 
ment, which was de bonis propriis, was affirmed: And two other 
cafes are there cited where the fame point had been fo determined. 

TCI 2 Tt Mrm 
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177JT- The cafe of Atkins verfus Hilt, Mqfler, 15 Gsa. 3. fupra , 

*haw«*T ** P°* nt ‘ The declaration was the fame, and the obje&ion 
the fame as in the prefent cafe $ and the court unanimously held 
»>■•!* *h at the promife was good, and that the a&ion well lay. 

I agree with my lord, that the rule laid down at the bar, as to 
what is or is not a good confideration, is much too narrow. 
The true rule is, that wherever a defendant is under a moral ob¬ 
ligation, or is liable in confcience and equity to pay, that is a Suf¬ 
ficient confideration. Some of the cafes which I have men¬ 
tioned, go fully to that extent. But even if the narrow rule 
which has been mentioned were adopted, as the true rule, yet in 
this cafe, I think the confideration is Sufficient ; for here is both 
a lofs to the plaintiff, and a benefit to the defendant, arifing from 
that which is the confideration of the promife. 'I he lofs to the 
plaintiff is, that the effe&s which are liable to the payment of the 
legacy have-not been fo applied : but the defendant has detained 
them in her own hands for other purpofes. The benefit to the 
defendant is, that (he has received thofe effects, and has them 
ftill. The defendant is bound in confcience, to apply the effects 
towards the difeharge of the debts and legacies : She is a truflee 
for that purpofe ; and is guilty of a breach of trull in not fo do¬ 
ing : And it is admitted that a breach of trull is a good ground 
for aflion. 

Therefore I agree in opinion with the refl of the court, that 
this rule in arrefl of judgment, ought to be difeharged. 

Per cur. Rule difefcarged. 


Saturday, VaLE VerJuS BaYLE. 

May 47th. ^ 


Where * 
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■^JPON a rule to fhew caufe why the nonfuit in . this cafe 
Ihould not be fet afide, and a new trial granted j AJbhurJt 
juftice read the report as follows : This was an aaion for goods 
fold and delivered : At the trial, a letter from the defendant to 
the plaintiff was produced, containing a commiffion to the plain¬ 
tiff for the goods in quellion, after which was added the follow¬ 
ing poftfeript i “ Pray be expeditious in fending them 5 and ia- 
** of letting them go by way of Bri/tol , where many 

“ things you have fent me have been detained, fend them by 
** land carriage.** The witnefs proved the delivery of the goods 
to the book-keeper of the Birmingham carrier, to be fent from 
thence, by way of Coventry , to the defendant,' who lived at Car- 


(tmri&im 
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inart ben. It appeared that there was no other mode of ctnveya m * If 
load carriage, and the goods were loft on the road. Upantbil 
evidence it was infilled, that the delivery of the goods to the • 

carrier, was a delivery to the defendant; but the judge wlio tried 
the caufe being of a different opinion dire&ed a uonfuit. 

Mr. BuUer (hewed caufe. The queftion is, Whether, under 
the circumftaticcs of this cafic, the delivery of the goods to the 
Birmingham carrier, was, or was not, a delivery of the goods to 
the defendant himfelf. I infill it was not $ for as the letter re¬ 
lative to the mode of conveyance, did not contain any directions 
to the plaintiff, to fend the goods by any particular perfon, but 
only an order to convey them by land carriage generally \ the 
carrier to whom the plaintiff thought fit to deliver them, muft 
be considered as the fervant of the plaintiff, and not as the fervent 
of the defendant ; confequently the plaintiff was anfwerable fo t 
his negligence. If this were a delivery to the defendant, the 
plaintiff could in no event have countermanded the goods. But 
fuppofe, before a£tual poffeffton of them by the defendant, he had 
become bankrupt; no doubt but the plaintiff might in that cafe 
have (lopped them in tratfiiu : and would not have been obliged 
to come in as a creditor only under the commiifion. This was 
cxprefsly fettled in the cafe of Birhett and others alfignees vcrjiis 
Jenkins, Pafch. 11 Geo. 3. B. R. The court in that cafe held 
generally, that whenever goods delivered to the order of the ven¬ 
dee, are only in tranftu, the vendor, in cafe of a failure, may get 
them back any how he can. Here the goods, at’the time they 
were loft, were only in tranftu ; and, therefore, if a failure had 
happened, might have been taken back by the plaintiff; confe¬ 
quently, till a£lual delivery, they were his goods and his proper* 
ty, and not the property of the defendant. 

Mr. Green in fupport of the rule. Wherever a perfon gives 
another a lawful authority to do an a£fc for him, the perfon who 
gives the order, is anfwerable for all the confequences that may 
attend the execution of it. By the written order, in this cafe, it 
is plain there had been former dealings between the plaintiff and 
defendant; and that a particular mode of conveyance had been 
made ufe of; namely, by way of Briflol t But on account of the 
goods having been frequently detained, the defendant complains 
of that mode of conveyance, and at the fame time defires (he 
parcel in queftion, may be fent by land carriage . Now it is ad* 
mitted, that if a vendee names a particular carrier, delivery to 
that particular carrier, veils the property in the vendee \ becaufe 

V 4 mad© 
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1775* made in purfuance of his order. Here the defendant expreftly 
direfts the goods to be fent by land carriage; and it is in proof, 
wrfin that there was no other mode of land carriage, than that which 
the plaintiff adopted. If fo, this is a particular order on the 
part of the defendant, and the delivery in confequence of it veiled 
the property in him. And fo it would have been, even if there 
had been more carriers than one, as appears from a cafe cited in 
3 P. Wm. 186. where it was held by Lord Chief Juftice Eyre % 
** That though a trader in the country does not appoint a carrier 
(( yet if the goods be embezzled, he (hall be liable, becaufe he 
« leaves it in the bread of tbeperfon to whom he gives the order, 
« to fend them by whom he pleafes.” Therefore the plaintiff 
is entitled, and a new trial ought to be granted. 

Lord Mansheld. I have a difficulty to find a queffion in 
this cafe} for it refolves itfelf into this fhort point; viz. Whether, 
in a difpute between vendor and vendee, the vendor is excufed 
from delivering goods according to the order of the vendee f 
His Lordfiiip, after dating the cafe, faid, the material part of 
the letter is as follows ; “ 1 beg you will fend them by land car - 
•* riage t as they are detained a long rime at Briflol before they ar- 
“ rive." This is an exprefs order to fend the goods by land car* 
riage. The plaintiff, in obedience to this order, fends them ac¬ 
cordingly, and they are delivered to the book-keeper of the 
Birmingham carrier, at his warehoufc in Coventry, to be for¬ 
warded to the defendant at Carmarthen. The box was loft, and 
the witnefsfaid, that before this time his mailer had always fent 
goods to the defendant, by the way of Brijlol , and that there was 
no other mode of fending them, by land carriage, than by way 
of Birmingham. There was no evidence in contradi&ion to this. 
Then what is the cafe ? It is as much as if the defendant had 
mentioned the Birmingham carrier particularly by name } for 
there being but one carrier, the plaintiff had no choice by whom 
to fend them; 

If a vendor take upon himfelf actually to deliver the goods to 
the vendee, he ftands to all rifques ; but if the vendee order 3 
particular mode of conveyance, the vendor is excufed. 

With regard to the queftion between a vendor, and the general 
creditors of a vendee, who becomes a bankrupt, as in the cafe of 
Birkett verfus Jenkins , a vendor before a£tual poffefiion by the .ven¬ 
dee, has a lien upon the goods he fends; and if he can get them im 
tranfttu, to be fure he has the benefit of that lien. But that has no 
relation to a tranfadlion, as this is, between vendor and vendee, 

’ Therefore 
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Therefore I am of opinion that the rule for letting a fide the am- 17 

fiat fliould be made abfolute, and anew trial granted* — . . 

The three other judges concurred. 

Rule abfolute without payment of cofts* Ba *«* 


Rex ver/us Jackson. 

'J'HE defendant had been convifled upon Stat. 28 Ed. 1. c. 20. 

for making fdver plate of worfe alloy than the ilandard 
alloy of the realm. The indi&nftjpt contained alfo a count upon 
fiat. 6 Geo. 1 . c. 11. and a third dRint for an offence at common 
law. The defendant was found guilty upon all the counts. In 
Michaelmas term 1774* Mr. Dunning moved in arreft of judg¬ 
ment upon the ground of the Slat. 28 lid. t. c. 20. being re¬ 
pealed ; when the court took time toconfider, and to look into the 
feveral acts of parliament. 

Lord Mansfield now declared the opinion of the court, as 
follows.—This is an indi&ment againft the defendant, for making 
filver plate under the (landard alloy; and a motion has been made 
in arreft of judgment, founded upon this obje£lion, namely, that 
the Stat. 28 Ed. 1. c. 20. which is one of the ftatutes againft 
which the offence is laid, is repealed. This ftatute being a pro¬ 
hibitory law, if it be ftill in force, the proper remedy under it is 
by indi&ment. We are all of opinion it is fiill in force , and 
not repealed or abrogated by any of the fubfequent ftatutes fince 
ena&ed. This ftatute is the firft ftatute on the fubjc&, and in- 
fli&s a punifhment of imprifonment, and by ranfom at the king’s 
plcafure, on goldfmiths who {hall make filver wares worfe than 
the fterling alloy. 

The fterling alloy is eleven ounces two pennyweights of fine 
filver, and eighteen pennyweights of alloy in the pound weight 
troy i which the mint indenture calls the right old fiandard for 
the filver monies of England ; and it was in ufe before the con* 
queft, as appears by the feveral treatifeson filver coins. The Stat. 
2 H. 6. c. 14. infli&s a penalty of double the value, on gold¬ 
fmiths felling or fetting to fale filver wares, worfe than fterling, 
or before touched or marked. The Stat. 18 El. c. 15. infli&sa for¬ 
feiture of the value, on goldfmiths working, felling, or exchang¬ 
ing filver plate, left in finenefs than eleven ounces two penny¬ 
weights, or before they have fet their mark thereto. The Sut. 
21 Jnc. i.c. iS.feff. it.No. 45.repeals the words in the Stat. 
iiEd. 1. “ that none {hall make kings’ croffes or locks.” The fiat. 

8 W. 3. 
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* 77 5- • 3 * ** 8 .//tf. 9.' made to encourage the then filver coinage, 

- . . abolifhed or fufpended the old ilandard of eleven ounces two pen- 

nyweights, and eftablifhed the newJlandard of eleven ounces ten 
jAcctoit.. pennyweights in it's (lead, and inili&ed a forfeiture of the plate, 
or the value thereof, on perfons working or putting to fale, cr 
exchanging any manufa£ture of Giver, lefs in Gnenefs than eleven 
ounces ten pennyweights, or until marked with the new flerling 
marks. The Stat. 6 Geo. i.c. 11. feH. x.and3. revived and efta- 
bliflied the old (landard of eleven ounces two pennyweights, in- 
flead of (he new (landard elej^fi ounces ten pennyweights, and 
continued the new (landard pennies for fecuring the faid old (lan¬ 
dard ; and fell. 2. enabled that no goldfmith fliould be obliged to 
work Giver plate according to the new (landard. SeS. 41. continu¬ 
ed both the old and the new (landards, and dire£ted them to be 
markedwith diftinguiihing marks; and lubje&ed offenders to the 
penalties and forfeitures preferibed by any of the law's then in being 
concerning wrought plate. The Stat . 12 Geo. 2. r. 26. in the pre¬ 
amble recites the flatute of 28 Ed. 1.2 H. 6. and 18 Eliz. and 
two other a£ls refpe&ing country affay offices, and recites them 
asfubfifting laws ; and that notwithflanding the aforefaid a£ls of 
parliament, great frauds were daily committed in the manufac¬ 
turing gold and Giver wares, for want of fufiicient power effec¬ 
tually to prevent the fame: And therefore,,/^. 1. intfi&s a pe¬ 
nalty of 10 /. for every offence, recoverable by action : lint this 
a£t fays not one word as to the repeal of any of the former laws. 

Now it is a general rule, that fubfequent ftatutes which add 
accumulative penalties, do not repeal former ilatutes. 6 Mod. 
I40. 11 Rep. 63. b. 

I am furnifhed with two precedents, one in Hil. term 1758, 
Rex verfus John Prief ; the 'other in Michaelmas term 1759. 
Rex verfus Richard Hawkins ; both of which were tried before 
me, and where the court afterwards, upon motion for judgment, 
pronounced fentence of fine and imprifonment % vi a. in the former 
6s. fid. and fix months imprifonment; in the latter 6s. Bid. and 
three months* imprifonment. No obje&ion was in either of thole 
cafes made, nor was there any argument. Therefore, I fuppofe 
it was taken for granted, as it is at this time by the goidfmiths* 
company, that the flatute was dill in force. We are all of opinion 
yt is in force,and confequently that the indi&ynent is good. 

Per cur. Rule for arrfling the judgment difeharged. 


TUI END OF EASTER TERM. 
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( *99 > 


TRINITY TERM 

15 George III. B . /?. 1775. 


■Hogan Lefifee of Henry Wallis, Efq. and others, 
verfus Rowland Jackson, Efq. 


r«/a»y, 

J*nt apth. 


TERROR upon a judgment of B. R- in Ireland in eje&ment. Onefeifed 

Upon not guilty pleaded, the jury found a fpecial verdift, 

the. material fads of which were as follow ; That the Reverend O-^n/w, 

George Jackfon, deceased, being feifed of the towns and lands of i an d, of B. 

Coolijball and Glanbegg in fee, and of the lands of Ballyduffultra , 

and Ballygally , for lives renewable for ever , without impeachment ae/efor ever, 

of wade, and of other lands under leafes for three lives, with fanlum^er 

Teverftonary terms for twenty-one years, from the death of the 

furviving life, named in each ieafe, of one of which, viz. of a W ith «w- 

houfe called Geoghegans , and fome burgefs lands, the faid George 

Jackfon was the furviving life ; and being alfo polTefled of per- from the 

fonal afiets, to the amount of 1,300/. duly made his will, by ‘jZvivtg* 

which, after difpofing of his foul and body, he made the follow- r, f' >n each 

ing difpofition of his eftatc. bring’hfn- 

“ And as to my worldly substance, I give and bequeath fclf . the /“ r " 

€< to my dearly beloved mother, Mary Jackfon % my houfe and in one, dc- 

“ lands of Glanbegg , and all their appurtenances, for and during v i£“j. h “ 58 

“ the term of her natural life, clear and free of any deduction y.?" rld & 

** or charge* whatfoever: And alfo the lands of Ballygally , 

** fubjelt to the rent only payable thereout, for the term of 

** her natural life t without liberty of committing wajle thereon ** lands of G. 

with the 

appurtenances during fcr natural lift, clear of any deduction; and alfo my lands of B. fubjefl to 
a rent payable thereout, for lift , vtithtut liberty of committing voafie thereon ; and after feveral legacies 
and annuitiea to different relation*, to hi* heir at law, and to the natural children of his brother, 
devifes to his mother, oil lie remainder and rtfidue of all Sir rjffil, both real and ferjonal, which he 
fhall die poflefled of. The mother by the refiduary claufe takes s fee in all die t eft a tor’s fee Am¬ 
ple eftates,- and the whole of his intcrcft in the reft of bis real property, fubjeO to the charges 
thereon. 

He 
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He then gives to Ellen Corker an, the fum of 30.. to be paid her 
yearly, during her life, for the fupport of herfelf and her fon 
George Jack/m. To her daughter Ellen, and her fon John Jack- 
fon rcfpe&ively, the yearly fum of 20 /. to be paid half yearly, 
till their refpe£fcive ages of twenty-one years ; and then he gives 
them refpeftively the fum of 500 /. He gave the faid George 
JackJon the yearly fum of 20/. ’till the age of twenty-one; and 
then the fum of 400 /. All which bequefts were to be raifed and 
levied out of his lands of Glanbegg and Coolifball, Bally gaily, and 
Ballyduffultra. lie alfo gave his couftn Henry Wallis , the fum 
of 1,000/. flerling, to be paid him asfoon as conveniently might 
be after his deceafe. To his uncle Edward* Jackfon , the yearly 
fum of 30 l. flerling during his life. He alfo gave unto his unde 
John Wallis , the fum of 100/. fterling. And unto his relation 
William Kettah, and Jane liis wife, the fum of 200 /. flerling. 

And then devifed as follows, “ 1 alfo give and bequeath unto 
** my dearly beloved mother , Mary Jackfon , all the REMAINDER 
** and residue of ALL the effects both real and ri'RSONAL, 
“ which I (hall die poflefled of.” And concludes with the ap¬ 
pointment of executors, &c. 

That the teflator died without altering or revoking his faid 
will, leaving Edward Jackfon his heir at law ; who died intef- 
tate, leaving the defendant his only fon and heir at law. Thac 
Mary Jackfon , under whom the leflors of the plaintiff claimed, 
died feifed, £ Sc . That the lands of Glanbegg and Ballygally 

were, at the date of the will, of the yearly value of 150/. fub- 
je£l to a payment of 45 /. per annum , and the woods belonging 
thereto, worth 200 /. That the lands of Coolifball and Bally duff- 
ultra, were of the yearly value of 350/. fubjeft to 601. a year 
quit-rent; and the woods belonging thereto, in the year x 
worth 4,500/. That the lands of Glanbegg and Ceoli/ba/f, were 
incumbered to the amount of 4,900 /. at the date pf the will, 
and 4,50b l. at the teflator’s death. That all the legatees were 
alive at the teflator's death. That the yearly value of the tefla¬ 
tor’s chattels real , was 30 /. and the grofs value at the time of 
making his will, and at his death, was 240 /. 

The queftion upon thefe fadls was. Whether the leflors of the 
plaintiff were entitled ? 

After feveral arguments in the court of King’s Bench , in Ire¬ 
land, the court gave judgment in favour of the defendant, Row¬ 
land Jackfon % againft the opinion of Mr, Juilice Rabinfon . 

15 Mr. 
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Mr. Alleyne Sot the plaintiff, ftated the <jueftion to he, Wbc r Jtffgt 
ther ander the refiduasy claufe, all, the teftator's seal eftatespbf- 
fed to his mother Mary Jaekfin, in fo full and ample a .degree, m 
to enable her to devife the fame to theMofibrs of the plaintiff? 

And he infifted they did. 

Frft, It is apparent, that the great and chief objed of the tes¬ 
tator's bounty was his mother. Therefore, by way of Securing a 
certain provision to her, he firft gives her a life eftate in two de¬ 
nominations of his real property: he then proceeds to difpenfe 
his bounty amongft all his other relations; and perceiving there 
was flail a Surplus undifpofed of, by one general Sweeping claufe, 
he devifes to his mother every Species of property he Should die 
poffeffed of. 

Secondly, That the teftator did not mean to die inteftate, as to 
any part of his real or perfonal property, is manifeft, not only from 
the ftrong language of the refiduary claufe, but from the introduc¬ 
tory words of the will, ** As to nil my wordly fubjlance ,” which 
have always been underftood to include both real and perfonal 
ellnte, and to indicate an intent in the teftator, who ufes them, to 
difpofe of all his property. 2 Van. 690. licachcroft v. Beackcroft. 

“ All his worldly fate,” comprifes all a man has in- the world. 
lbbetfon v. Beckworth, Fcrrfer, 157, “ As touching my worldly 
“c/late” in the introdu£lory part of a will, is ftrong proof that 
a teftator means to difpofe of all his property-— Grayfon v. Atkin - 
fin. 1 WilJ'. 333- “ As to all my temporal fate 1 give, &c. as 
follows ; and afterwards the teftator concludes thus: “ All the 
** rtjl of my goods and chattels , real and pcrfmtd, moveable and im- 
“ moveable, as houfes, tenements,” Sec. without the word c/late, 
held, to pafs a fee. — Tanner v. Wife, “ As to my temporal fate,” 

1 devife as follows; and afterwards devifes the rejl and ref due of 
his eftatc, goods, and chattels ; held, that thefe words palTed a fee. 

2 Atk. 37. 3 Burr. 1,618. —Gulliver ex dim. fiff erics v. Poyntz~ 

Mich . 11 Geo. 3. C. B. a devife of a meffuage, &c. to A. with Ipc- 
cial circumftances, was held to carry arable, meadow, and paf- 
ture lands, appurtenant to the Said meffuage. Therefore, any 
words which Indicate an intention of the teftator to difpofe of all 
his eftatc, will take efie£fc and pafs every part of his property. 

It may be obje&ed, that the words, ** all the remainder and re- 
«* fdue,” cannot take in all the teftator’s eftate, but only fuch parts 
of it as are not before mentioned or devifed. But in Alleyne, 28, 
devife of a manor to A. for fix years, and afterwards the reiidue 
of all his lands to J. 5 , was' held to pafs the reverfion of the 

.manor. 
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jyyg. manor. So in Norton v. Ladd. 1 Lutw. 755. upon a devife to 
— !■ » — A. for life, and after her deeeafe, the whole remainder of the 

lands to B. it was held, a remainder in fee Ample pafled. In Chef- 
Jacksom. ter v. Chefter , 3 F. Wttt. $6. A. on the marriage of his fon B. 

fettled part of his lands on B. in tail, and being feifed in fee of 
the rcverjion of theft lands , and of other lands in pofleflion, de¬ 
vife s all his lands and hereditaments, not otherivife by him fettltd 
or difpofed of: and it was held the reverfion in fee pafled. He 
alfo cited Rogers v. Rogers, Forrejler , 268, and Ridout v. Payne, 
3 Atk. 4 86. and prayed judgment of reverfal. 

Mr. Bailer , contra. All the cafes cited by Mr. Alleyne , are 
diftinguifhable from the prefent, r (l. It is an eftablifhed rule of 
law, that an heir at law fliall not be disinherited, but by exprefs 
words or neceflary implication, idly. It is a fettled rule in the 
conftrudlion of wills, that the whole of the will mult be taken 
together, and nothing is to be rejected which has a determinate 
and fixed meaning in itfelf. And 3 dly, Where words ufed by a 
teftator are indifferently applicable to real and to perfonal eftate, 
they (hall not be applied to the real, in difinherifon of the heir 
at law. 

Firjl, There is clearly no exprefs devife of the real eftates. The 
word ejfet 7 s is pioperly applicable only to perfoncl eftate. All 
the dictionaries explain it by the words ** goods and moveables : n 
And as to the word real annexed to it, it can apply only to chat¬ 
tels real, which it is found by the verdi£t the teftator died poflef- 
fcd of: fo that it is not a nugatory or fuperfluous word. Nor is there 
any neceflary implication, that the teftator intended any greater 
intereft in his real property for his mother, than the eftate for life 
cxprefsly limited in the two denominations. On the contrary, 
fuch an implication would be forced and inconfiflent: for, to 
what purpofe in the firft part of his will could he want to reftrain 
her from committing wajle, if it was his intention, in the latter 
part of it, to give her the abfolute property and dominion over it ? 

But fecondly , it is contended, that the introductory words, ** As 
«« to all my worldy fubfiance ,” indicate an intention in the teftator 
to difpofe of all his property; and fcveral cafes have been cited. 
As to Beacbcroft v. Beachcroft, 2 Pern. 690. and Ibbetfon v. Beck¬ 
with. Caf. temp. Talbot , 157; in both thofe cafes, the introduc¬ 
tory words were, “ As to all my worldly eftate and fo were 
the words of the fubfequent devife in thofe cafes, *• my eftate.'* 
Now the word eftate, is a technical, legal expreflion, and properly 
applicable to real eftates : and, therefore, a devife of <* alia man's 
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« ofiatef ha* bein held JO carry a fee, without any word* of li¬ 
mitation. But here the introdu&ory words are, « worldly fub- 
« fiance ,” which are the mere formal words of the fcrivener, 
without any legal fignification annexed to them. At moft they 
can only import, that the fubfequent difpofitions in his will re¬ 
late to his worldly fubftance; but they in no wife exprefs or im¬ 
ply the extent or quantum of fuch difpofitions. The cafe of 
Grayfon v. Atkitfon, 1 Wilf 333. in (lead of being an authority 
for the plaintiff, is in point for the defendant. For there. Lord 
Hardivicke faid, if the teftator had not, by ufing the words, as 
“ houfes , gardens , tenements,” & c. fufficiently explained what he 
meant by the “ rest of his goods and chattels REAL and perfonal , 
«< moveable and immoveable thofe words would not pafs a fee by 
the law of England, though they might have fo done by the civil 
law. Thirdly, The words “ remainder and refidue of my effe£ls, 
both real and perfonal,” do not neceffarily refer to real eflate, 
but are equally applicable to perfonals and if fo, they (hall not 
be extended to difinherit the heir at law. Pre. Chan. 471, Piggot 
v. Penrice. ** There A. made one executrix of all his goods, lands 
** and chattels, and died, not having any leafehold intcreft.” Lord 
Cowper faid, “ whatever his private opinion might be of the inten¬ 
tion of the teilatrix, to pafs her lands, of inheritance , yet in point 
of judgment he could not decree for the executrix; becaufe an heir 
is never to be difinherited but by exprefs words, or neceffary im¬ 
plication.’*—But 12 Mod. 592. is exprefsly in point. There the 
teftator being feifed of five me flu ages, after making a complete 
devife of four of them, faid, “ and alt the overplus of my eflate to 
** be at my wife's difpofal And it was held, the fifth houfe 
did not pafs by this ftrong refiduary claufe. Trevor, C. J. faid, 
“ In the conftrudion of Wills , generally the words, ** my eflate, 
** the refidue of my eflate , or the overplus of my eflate , may well 
** pafs an inheritance, where the intention is apparent but it 
“ muft be very apparent , and neeffary from the words of the 
** will. For if the words be indifferent to real and perfonal 
“ eftate, or may be applied to perfonal eftate alone, there the 
heir at law is not to be difinherited.”—Here, the other parts of 
the will are fo far from requiring fuch a conftru&ion, that we 
deftroy them if we admit it. The words, in their moft proper 
fenfe, apply, to perfonal eftate: They immediately follow the dif- 
’ pofitions which affc£t only the perfoned eftate; and the chattels 
teal, left by the teftator, (hew the reafon for his annexing the 
word real to tfftSls which otherwife properly mean moveables 
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only, and fully fatisfy thofe words. They ought not therefore to 
be extended to real eftate. But fuppofe they were applicable to 
real eftate, the mother could at mod take only an eftate for life, 
becaufe no words of limitation are added ; and without words 
of limitation, a devifee of real eftate can only take an eftate for 
life in the premifes bequeathed to him. He cited alfo Frogmor- 
tan v, Wright. 3 Wilf. 415. and Wilkinfon v. Merriland , 3 Croi. 
447-9. in which latter cafe the court held, that a devife “ of 
“ the rriidue of ..11 his goods, leafes, ejlates , &c. whereof he was 
“ pojfejfedf did not pafs lands in mortgage forfeited ; and the 
rather, becaufe of the words, “ whereof he died pojfejfed” becaufe 
they relate only to perfonaliy. Here the words are, “ whereof he 
** Jfhall die poffejfed .”— Fourthly, Words of doubtful conftru£tion 
{hall not overturn former words that arc clear and exprefs. Bam- 
field v. Popham. 2 Vent. 449. 451. \P.Wtn. 54-5. S. C. 
Here, the cafe is not only doul.tful, having been argued four times 
before in Ireland but the devife to the mother for life, with¬ 
out power of wajlc, is incompatible with an intention to give 
her the fame land in fee. Therefore, upon the whole, the 
rules of law mull take place, and the title of the heir at law be 
preferred. 

Lord Mansf 1 eld.-—T here is but one point upon which the 
whole cafe turns: which is, to fix the meaning of the word effeEls 
in the Englijb language. It is nugatory to cite cafes, unlefs you fix 
.the meaning of the term to which they arc to be applied. If die 
word effefls is equivalent to worldly fubflancc , ufed by the teftator 
in the beginning of his will, or if it is fynnnimous' to property, 
there is an end of the queftion: becaufe then all the cafes prove, 
that the fweeping claufe pafles a fee. On the contrary, if it can 
be (hewn that effe&s mean chattels , or perfonalty only , then the 
refiduary claufe can include them only. I take effeSls to be fyno- 
nimous to worldly fubjlance , which means whatever can be turn¬ 
ed to value j and, therefore, that real and pcrfonal effects mean 
all a man’s property. 

Mr. Alleyne , in reply, endeavoured to (hew that- the words 
“ real ejfeRi* were equivalent to real affets , and that real and 
perfotlal effe£ts meant, in the place the teftator ufed them, all 
the property he had in the world. 

•Lord Mansfield.—A s this caufe has already been nine 
years depending in Ireland, and as the court has no diffi - 
cuj£y upon the queftiou, which turns upon the conftru&ion 
of a very few words of the wiil t I think it is right 

that 
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that we ihould give our opinion dire&ly, without adding further 
delay, by deferring it to a fecond argument. 

His Lordfliip enumerated the different fpecies of the teftator*a 
property, and Rated the different bequefts of the will, which he 
obferved were material to be attended to in the conftru&ion of 
it, and then proceeded thus: 

This caufe was commenced in the life time of Mrs, Mary 
Jackfon ; but fhe is now dead, and by her will has left the eftate, 
which is the particular property in queftion, to H. Wallis the 
coufin of George Jackfon deceafed (to whom by his will he gave 
the legacy of 10001 . before-mentioned) and to the three natural 
children of Ellen Cochran , who are the kff>rs of the plaintiff. 

The queflion which arifes upon this fpecial verdi£t and upon 
the conftru&ion of this will is, Whether, by virtue of the fweep- 
ing claufe, any real property at all paffed to Mary Jachfon, the 
mother of the teftator? and if any did. Whether any thing 
paffed except the covenant for the term of 21 years, in the houfe 
call, d Geoghegnns and Burge/s lauds thereto belonging, being a 
title to a chattel real? And if the reft of the real property of the 
teftator, or a remainder therein, palled, Whether if can pafs for 
a longer time than during the life of Alary Jackfon t becaufc 
there are no words of limitation ? 

By the Roman law, a will conllituted the hares or heir, and 
was the appointment of him. lie was the fame perfon as in our 
law is termed the executor. But the nomination of an heir was 
fo effential an ingredient of the Roman teftament, that there could 
be 110 complete will without him ; and from his name and office, 
he was confidered, at the death of the teftator, as univerfal luc- 
ceffor to all the goods, rights, and property of the deceafed \ 
•without any regard or diftin&ion as to property acquired by him, 
prior or fubfequent to the time of making his will. 

But that is different from the nature of a devife of land by the 
law of England , which formerly admitted of no teftamentary 
difpofttion, in cafes of real property. This rtftri&ion took place 
upon the introdu&ion of military tenures, and was a branch of 
the feodal do&rine of non-alienation without the confent of the 
Lord. But when the rigour of the reftri&ion came by degrees to 
be relaxed, and tenants were permitted to make difpofitions by 
teftament, a devife of lands operated as an appointment to ufds, 
in nature of a legal conveyance. As fuch, the courts of law in 
the conftru&ion of them held, that a devife affe&ing lands could 
operate only upon fuch real eftates as the teftator had at the time 
Vol. I. X of 
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1775. ef executing and publHhing hit will j and wot upon any after put* 
m ' ttnn : r m ’ ******* w ac< l u ^ e ^ lands s Becaufe there could be no legal con- 
veyance at common law of what a man fliould acquire in future. 
jAcxroa. Another diftinGion, founded upon the notion that a will af- 
feGing lands is merely afpecies of conveyance! and derived from 
the fame fource t is this. The law of England, in the conveyance 
of read eftstes, requires words of limitation in the donation or 
grant! to the creation of a fee. Without the word heirs, gene¬ 
ral or fpecial, no man can create a fee at common law by con¬ 
veyance. When wills therefore were introduced! and devifes of 
rfcal property began to prevail being conlidered as a fpecies of 
conveyance, they were to be governed by the fame rule. There¬ 
fore! by analogy to that rule, in the conftru&ion of devifes* if 
there be no words of limitation added, nor words of perpetuity 
annated t which have been held tantamount* fo as to denote the 
fbtention of the teftator to convey the inheritance to the devifee $ 
he can only take an eftate for life. For inftance* if a teftator by 
his will fays* .1 give my lands* or fuch and fuch lands to A .; if 
no words of limitation are added* A. has only an eftate for life. 

Generally fpeaking, no common perfon has the fmallcft idea of 
any difference between giving a perfon a horfe and a quantity of 
land. Common fenfe alone would never teach a man the differ- 
cnee; but the diflin&ion which is now clearly eftablilhed* is 
this: If the words of the teftator denote only a dejeription of 
the fpecific eflatc or lands devi/ed■, in that cafe, if no words of li¬ 
mitation are added* the devifee has only an eftate for life. But* 
if the words denote the quantum of intertjl or property that the 
teftator has in the lands devifed ; there, the whole extent of fuch 
his interejl pafles by the gift to the devifee. The queftion there¬ 
fore is always a queftion of conftruGion* upon the words and 
terms uffd by the teftator. It is now clearly fettled* that the 
Words “ all his ejlate will pafs every thing a man has : But if 
the word “ a//’* is coupled with the word “ perfonal ” or a local 
dfeription , there, the gift will pafs only perfonalty* or the fpecific 
eftate particularly deferibed. 

All thefe principles being clearly fettled and certain* the 
queftion in this cafe comes to a queftion of conftrutlion upon 
the will itfelf. Now* in this will* there are feveral things which 
it is material to obferve. And firft, the introduction is very ma¬ 
terial Introdu&ory words cannot vary the conftruGion of a 
devife* fo as to enlarge the eftate of a devifee* uniefs there are 
words in the devife itfelf fulRcient to carry the degree of intereft 

contended 
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contended for* But wherever they affift to ^mrjit intention of lt 4 lj 

the teftator, the court* have laid hold of them, as^hey do of<evo- .. 

ry other circumftance in a will, which may help to guide their 
judgment to the right and true conftru&ionof it. The introdu&ory 
word* ufed by the teftator in the prefect cafe are not ftruft leg^l 
terms ; but they are the words of a plain man of found learn* 
ing. He fays, “ As to all my "worldly fubjlance , I give, hfc.‘* 

What is fubjlance ? It is every property a man has. So, in the 
Statute 4 and 5 Phil, and Mar. c. 8. for the puniftiment of fuch 
as fhall take away maidens that be inheritors, the word fubjlance 
is made ufe of, and means worldly wealth. 

Thus the teftator fets out. He then proceeds to difpofe of his 
property, and in the courfe of his will provides for every body * 

For his mother. Ids uncle, his miftrefs, his natural children, his 
coufins; and makes a particular provifion for his heir at law, 
which proviGon is to continue during his life. To be fure, that 
circumftance alone would not exclude the heir from taking any 
thing not difpofed of. But it furnifiies an argument in favour 
of the conftru&ion contended for by the reprefentatives of the 
mother; namely, that he intended the remainder of every thing 
to go to her by the fubfequent refiduary devife; and that he did 
not mean to die intejlate as to any part of his property. He adds 
the fweeping claufe, after all the proviGons before mentioned ; 
at the fame time not meaning to make his mother executrix. 

What purpofe then was it to anfwer ? i confefs I can fee none, 
unlefs it were to difpofe of all his worldly fubftance agreeable to 
his declaration in the introduftory part of the will. The words 
are, “ 1 alfo give to my mother ail the remainder and rejidue of 
<* all the effects, both real and perfonal t which I (hall die pofiefled 
« of.” Now, is the true conftru&ion of thefe words to be con¬ 
fined to a gift of perfonalty only ? Moft clearly not ; becaufe the 
teftator has exprefsly added the word real to thu word effeSs. Do 
the words* real effeEls in law, mean real chattels only f No authority 
has been produced to (hew that they do: And in point of fa&, 
there was but one leafe belonging to the teftator in this cafe 
which could come under that defeription : (Jonfequently, if the 
con ft ruction contended for by the defendant were the true one, 
only that leafe would pafs; which would be to narrow the con- 
ftru&ion of the word real very much indeed. The natural and 
true meaning of real ejfeEls in common language and fpeech is 
real property; and real and perfonal effePs »vcJynonisnaus U>fub~ 
ftance, which includes every thing that can be turncdlnto money. 
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& feveral claufe* df the bankrupt laws which Make it ftloay in a 
bankrupt to conceal, remove, or embezzle any part of his goods, 
wares, merchandize, monies or effects * j the word “ effeSls** is 
made ufe of in this fenfe. If that be the true conftru&ion, 


fttt jc«.i 
*. 30 .fia. 1 


• vide ft*t. there can be no doubt, but that the words, remainder of real 
t. %.jieti. inclose the reverfion of every thing not difpofed of j in 

Itat. s -<*»»• which cafe, no words of limitation were necelfiry. 

AaL3^M.s! But an obje&ion has been made from the teftator’s giving his 
f* m °ther a fyecific ejlate for life, and making that eilate liable to 
t. 1". impeachment of wjfe-, which, it has been ftrongly contended, is 
totally repugnant to and inconliftent with an intention to give 
her the abfolute property in a fubfequent part of the fame will. 
As to that, there might poflibly be reafons for his doing fo, efpe- 
cialjy as he had, in refpeft of that fpecitic eilate, given her a pre¬ 
ference to all his general creditors and legatees; by deviling it 
free of all incumbrances. But I do not think the objc£tion of 
itfelf fufficiently ftrong, to controul the manifelt operation of the 
fubfequent words, uled by the teltator in the refiduary devife. 
It would be going a great way indeed, to lay it down as a gene¬ 
ral rule, that where a particular eilate is given to a perfon in one 
part of a will, and the tellator afterwards devifes to him in more 
general words, that he {hall not reap any benefit of fuch refi- 
duary devife. Indeed, as to this objection, the cafe of Ridout 
v. Paine. 3 Ath. 481s. is exactly in point. Then*, the tellator, 
in the firft inftance, gave his wife only an eilate for life, in part 
of his real eilate, and afterwards bequeathed her the refulut ^ (S'c. 
The objedion of inconfiltency, now fo ftrongly relied on, was 
there made j but Lord Hardivicke over-ruled it, ami held the re- 
fiduary claufe carried the inheritance nntwilhft-inding. That 
cafe is alfo very near in point as to the other objections made to 
day. For the onl^ difference between the fweeping claufe in that 
cafe and this, is, that the word efate is ufed initcad of effefls. 
Here the words are, “ All the remainder and refiduc of all his 
** effects, both real and perfonal,” which includes all the tef¬ 
tator’s property. All the terms he makes ufe of, except the 
word ** effeFlsf are technical terms: For remainder is applica¬ 
ble to real eilate, and rfidue to perfonal eilate. Therefore the 
fame rule of determination that was held in the cafe of Ridout 
v. Paine, ought to hold in this cafe. Upon the whole of the 
will taken together, I am clearly of Opinion, that the tellator 
meant his mother fhould take the whole of his property, under 
the reliduary devife, and that the words he has made ufe of are 

fuflicient 
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fufficiept 'to effc&uate that intention: Confequently that (he 
took a fee in the fee-Gmple eftates, and the whole of the tcftator'S r „ •, 
intereft in the reft of his real property, fubjeft to the charges 
thereon. The Teful t is, that the lefTors of the plaintiff are enti- J* c *»o*» 
tied, and that the judgment of B- R. in Ireland muft be reverfed* 

AJlon, Juftice. I am of the fame opinion as I was before *. • Mr. juf. 
When this queftinn came on in the Common Pleat , in Ireland , 

nrij V,i)iCS 

the mother was alive; therefore it was immaterial whether (he Juflice 
took an eftate for life or in fee. The words real effie&f* may 
relate to real eftate} and there are many a£ls, both in the Rnglijb in i ^ rtl ^ 1 
and Irijh ftatutes, in which they can relate to uothing elfe. So, queftion 
the word *« fubftance” is applicable to real eftate, in the Jlatute 
4 and 5 Phil, and Mar. c. 8. 1 think the intention of the tef- 
tator in this cafe is very clear. Therefore, the judgment muft 
be reverfed. 

Mr. Juftice Willts, and Mr. Juftice Afihurjl were of the fame 
opinion. 

Per cur. Judgment reverfed. 

Afterwards, upon a writ of error in the Houfe of Lords, on 
the ad of December 1776, the judgment of B. R. reverfing the 
judgment of the court of B. R. in Ireland, was affirmed. 
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Baldwin 'verfus Karver ct aV. Tue/dag, 

June 20th. 

was a cafe out of Chancery for the opinion of this D ewife ts 

court; the material fafts of which were as follow: tniftee*,ii» 

Richard AJhwin being feifed and po fie fled of a conflderable U fe of the 

real and perlbnal eftate, made his will on the 8th of June 1756, 

and thereby, after making proviflon for his wife, and leaving cer- in default <f 

tain legacies, divided the refidue of his eftate thus: •« I do hereby th^uffeof* 

“ give and bequeath all the reft, refidue, and remainder of my the bdrt 

perfonal eftate and efte£b whatfoever, not herein before, or g. j#. , nd 

** herein after bequeathed, unto my faid wife, Sarah Afbiuitt , j® 

Thomas Taylor , and John Karver, to hold all and finguiar the male,to the 

faid lands, tenements and prernifes, and perfonal eftate what- “ndtvuy 

foever, to ’them my faid truftees, and the furvivor and furvivors the grand 

•* of them, and the heirs, executors, and adminiftrators of fuch 

“ furvivor, in trujl neverthelefs, that they, my faid truftees, and s - M - u 

* 4 tenants in 

common. By a codicil bearing even date with the will, the teftator direa, the trutteeg to pay 
the inured and f reduce of hig real and perfonal rftatc to 1 i* wife S. A. and to the faid J. A. and 
ft. A ■ during their live*, with furvivorfhip. Light grand-children were alive at the date ef the 
will: a ninth was born heftre the te flat or died: run If c more were horn after his deceafe, and ail in 
tlie life time of it. A. who died without itlue. — Held, that at the twenty-one gra>detildren were 
all olive at the death Of It. A, all were cqua.ly ertitled. 
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** the furvivor and furvivors of them, and the heirs, Executors* 
“ and admmiftrators of fuch furvivor, do, and (hail ftand feifed 
** 'and poflefied of the faid lands, premifes, and perfonal eftate 
‘ •* and cffeQs, to and for the uft and behoof of the heirs male of 
** the body of my nephew John AJhwin j and in default of fuch 
« ifliie male, then to the ufe and behoof of the heirs male of the 
« body of my nephew Richard AJhwin ; and in default of fuch 
iffue, then to and for the ufe and behoof of all and every the 
** grandchildren of my late brother John AJbwin t deceafed ; and 
*t the grandchildren of my late lifter Sarah Morris t deceafed, to 
** hold all and lingular the faid lands and premifes, to them the 
faid grandchildren of my faid brother John AJhwin and Sarah 
** Morris , and their heirs, as tenants in common, and not as joint- 
** tenants \ and my perfonalef ate and effe£ls> to be equally divided 
«* between them ,Jbars andJbare alike.'* 

That the faid teftator added three feveral. codicils to hi6 will, 
the firf of which was as follows : Whereas I Richard AJhwin have 
this 8th day of June 1756, made and executed my lull will, but 
I have therein omitted to difpofe of the rt-fidue and increafe of 
the furplus, and remainder of my real and perfonal eftate; now 
I do hereby order, will, and direct, that my faid truftees herein 
named, fhal] pay and difpofe of all the intereft, and produce, and 
increafe, that fhall from time to time arife, or be made of my 
faid real and perfonal eftate, unto my faid wife Sarah AJbwin t 
and my nephews John AJhwin and Richard AJhwin t and to their 
affigns, fhare and lhare alike, with furvivorlhip, for and during 
the term of their three natural lives. 

That the teftator died on the 6th of November 1758, leaving 
John AJhwin and Richard AJhwin his nephews, and the faid John 
AJhwin his heir at law—That the teftator’* faid nephews, John 
and Richard AJhwin , are finer dead without iffue, and Sarah AJb- 
witiy the widow, is alfo fmee dead, and that Richard Jljbwin was 
the furvivor of them. 

That eight grandchildren , viz. two of Sarah Morris , and fix of 
John AJhwin t were alive at the time of the teftator’,? making bis 
will. A ninths viz. a grand daughter of John AJhwin > was 
born after the will, and before the teftator died. After his de- 
ceafe, twelve more grand-children of John AJhwin were born,, 
and all of them in the'life time of Richard. 

The queftion was, Whether all, or any, and which of the 
grandchildren of the teftator's late brother John Aflmin, and hU| 
fifter Sarah Morris deceafed, were entitled under this devife ? 

This 
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This cafe was argued twice : firft on Friday February 3d In 
Hilary Term, 15 Geo.' 3. by Mr. Pepys for the plaintiff, and Mr. 
Wallace for the defendants ; and again, in Eajler Term lad, by 
Mr. Dunning for the plaintiff, and Mr. Mansfield foe 1 tike de¬ 
fendants. 

For the plaintiff it was argued, that thofe grandchildren only 
who were alive at the date of the will, or at mod the other grand- 
child born after the will, and before the teftatoPs death, could be 
entitled} and fuch was the rule edablilhed by all the authorities 
in’the books, in cafes where, like the prefent, there were no pe¬ 
culiarity of circumdances to guide the court as to the real inten¬ 
tion of the tedator. 

That the will and codicil being both executed on the fame day, 
mud be taken together; but fo as not to lofe fight of the order 
of time. That by the will, no legal eftate was veded in tbe 
trudecs, but by the codicil they had a good edate of freehold 
during their lives ; and there was a veiled remainder in the nine 
grandchildren born in the life-time of the tedator, fubjeft only 
to a contingent remainder to the iffue male of John and Richard. 

Lord Mansfield. The fingle quedion is, which of the 
grandchildren are entitled, not what edate they are to take. 

Mr. Pepys. But there was a remainder veded in thofe who 
were alive at the tedator*s death: For it is an edablifited rule of 
law, that wherever an edate of freehold is limited to a perfon for 
life, with contingent remainders, and an ultimate remainder in 
fee to a perfon in ejfc , if none of the intervening remainders 
amount to a fee, the ultimate remainder is veded. Chudleigh's 
Cafe, 1 Rep. 137 ; and till the contingent remainder takes place, 
the right of timber upon the lands is in the ultimate remainder¬ 
man. Uvedale verfus Uvedale, 2 Roll, Abr. 119. tit. Mmrefme, 
pi. 3. the do&rine of which cafe is recognized in Whitfield verfus 
Bewit, 2 P. Wins. 240. Therefore, upon thefe authorities, there 
was clearly a veded remainder in the grandchildren alive at the 
time of the tedator's death \ and if veded, it could not be deveded 
by any other grandchildren who might afterwards come in ejpe. 

Secondly, With refped to the intention of the tedator, and tbe 
inconvenience that would arife from extending the limitation to 
all tbe grandchildren who might exid in future, they contended, 
that it was more natural for the tedator to mean fuch grand¬ 
children only as were then in being, and whom he knew, than 
thofe who might afterwards be bora, who were indefinite in 
(lumber, and the time of their coming in effe fo uncertain, that 
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i-jjf. either the grandchildren alive mud wait till their number could 
m - — — be ascertained before any riivifion, Qr there mull be a new partition 
**pon the birth of every additional child. Befides, in that cafe, 
&*avii*. if any of them were to die, their father would come in as ad¬ 
ministrator, contrary to the manifest intention of the teftator. — 
They cited a Atkins , 121. 1 Fez. 114.— Pre. Chan. 470, and 
1 2 *. Wms. 342. and Gilb. Cafes in Equity , 13d. S. C. 

Tor the defendants it was contended, that the apparent inten¬ 
tion of the teftator was to include all the grandchildren of John 
and Sarah , who Should be alive at the death of John and Richard 
without iffut. That in refpe£l of the real eftate it was clearly a 
good remainder; and as to the devife of the perfonal, it was 
within the rule of contingencies with a double afpetl. 

,A$ to the queftion, which of the grandchildren were entitled, 
die benefit intended by the teftator was clearly a future and con¬ 
tingent benefit; becaufe, till the death of John and Richard with¬ 
out iflue, nothing was given to any of the grandchildren; and 
therefore, till then nothing vetted : Consequently the teftator in¬ 
tended, that all who weTe in effe at that time Should take. That 
the rule of law, as to the time of veiling, was not, as had been 
contended on the other Side. But fuppofing this eftate in 
common did veil in the grandchildren alive at the teftator's 
death, yet it might be devefted in the event of future grand¬ 
children coming in effe : Becaufe the eftate both of tenants in 
common and joint-tenants, may veil at different periods. Co. 
Lit. 1 3 8 . a. Moore , 220. Stanley verfus Baker. Pcllofen 373. 
2 Vern 545. Cooke v. Cocke. 1 Lrl. Raym. 310. 2 Str. 1172. 

Upon the firft argument. Lord Mausfuld llarted a doubt, 
whether the devife of the perfonal eftate to the grandchildren 
was not too remote. —Upon the fecond argument his Lordfliip 
faid, I have no doubt as to the queftion which of the grand¬ 
children are entitled.—All cafes on the conftru£lion of wills de¬ 
pend upon the particular penning of the wills themfelves, and 
the Slate of the families to which they relate, taking alfo into 
confideration fume general rules to prevent property from being 
unalienable too long. * 

A grandchild may mean one that a perfon may have at any dif- 
tance of time, according to the manner in which the teftator ufes 
the word. The great point in all cafes of this kind is, the time 
whi n the legacy is to vejl ; for that is the period which the 
teftatOT looks forward to, when he dire< 3 s his property to pals 
from one channel into another. Here the teftator does not con- 

1 fider 
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fider the grandchildren at immediate obje&s of his bounty; but vjyg. 
only gives them a po/Jibility or a chance, after an indefinite 
dying of John and Richard without iflue male. He means them 
as another fucceffion ; and, therefore, all who were inejfe upon Kauu. 
that contingency are equally entitled. 

But my difficulty is upon the limitation of the real and per- 
fonal eftate. The rule of law moft undoubtedly is, that a de. 
vife to the heirs general or fpeciat of a man alive is void. If the 
devife therefore to the heirs of the body of John is to be con* 
ftrucd an immediate devife, it ts of courfe void. But fuppofe, 
by incorporating the. will and codicil together, the devife of the 
real&ftate could be fupported; (till it (hikes me, as at prefent 
advif d, that the fubfequent limitation of the perfonalty is too 
remote. Therefore let notice be given to the heir at law of the 
teftator, and to the pcrfonai reprefentative or next of kin of John, 
that they may be heard by their counfel if they think proper. 

Aston Jullice—As to the queftion which of the grandchildren 
are entitled, the material confideration in all the cafes in the 
books has been, the time when, or the contingency upon which, 
the devifees are to take : and beyond that time none have been 
let in. Heath v. Heath . 2 Atk. 121. Warren verfus Johnfon, 

2 CL Rep. 69. Ellifon verfus Airey, 1 Vez. 114. Where there 
is a devife to the children of A. who has only one child bom 
at the time of the will, all the childrcu born after may be let in. 

Bateman v. Roach, p Mod. 104* 

Adjornatur . 

But now in this term, no counfel appearing for the heir at 
law or the perfonal reprefentative of John, Lord Mansfield de¬ 
livered the opinion of the court as follows : 

A doubt occurred upon both arguments, whether any of the 
grandchildren at all were entitled. Firft, In refpect of the real 
eftate, as being deviled to the heirs male of John, who was alive 
at the death of the teftator: and. Secondly, In refpedt of the 
perfonal eftate, as being too remote.—As to the firft, it was laid, 
that the codicil, by which the rents and profits are given to 
Sarah , John , and Richard, during their lives, was made to ob¬ 
viate this obje&ion; and if fo, they would take a joint eftate 
during their three lives, with limitation in tail male to John and 
Richard, with remainder in fee to the grandchildren. But in 
that cafe, the fubfequent devife of the perfonalty would be too 
remote: for John, as being the firft tenant in tail, would take 
the abfolute property, 

T T pon 
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Upon the lad argument it was fa id, that the dcvife of the 
real and perfonal eftate might be coufidercd as a devife upon a 
double contingency; that is, in cafe John fhould have a foil living 
at his death, then to fuch fan *, but it none, then to the grand* 
children. 

Upon that way of dating it, it does occur that the whole may 
be fupported. It is clear by the will, that nothing was meant 
to pafs to John the ancedor; the devife is to the heirs male of hit 
body. But thofe words are followed by others, which ihew that 
the teftator meant to ufe them as fynonimout to “ iffue male s'* 
For he goes on thus; “ and in default of fuch iffue male.** Sup* 
poling he did ufe them as fynonimous, to be fure the.reafomble 
conllruftion is, that he meant fuch perfon as (hould be ilTue 
male at the time of the death of John , and if he left no iffue, 
then to the grandchildren. 

As to the queftion, ho w many of the grandchildren are to 
take, it mud in all cafes depend upon the fubje£ matter of the 
will. The db&rine is very well laid down in the cafe of Ellifon 
verfus J Airey, i Vez. 11^. Where one devifes to children , if it be 
an Immediate devife, there it ihall only be intended to relate to 
children in effe at the time. There is a material diftindion be¬ 
tween this fort of bequed, :.nd a provifion for children in mar¬ 
riage fettlements: bccaufe in them, as there are no children in effe 
before the marriage, ami the number is uncertain, it mud be 
fuppofed the benefit was intended equally for all. But if in a 
will, a devife is limited to children by way of a remainder, or upon 
a contingency which in the' con&Vhplation of the teftator is un¬ 
certain when it may take place, if it*$ver happens'all} there 
the fame rcafon holds, why it (hould not be confined to thofe 
only whowefe alive at the time of making the will. Here, the 
devife is a remainder after two edates tail. Therefore we are 
'clearly of opinion that all the grandchildren in effe, at the time 
when the devife veded, were,equally entitled to take i which in 
fact incrudes all who are before the court, for they were all 
alive at the death of Richard. 

If either John or Richard had had a fon living at their death, 
there would have been an end of the limi:ation over. 

The certificate was in thefe words • : ** Having heard counfel 
“ on both fides, and confidered this cafe, a doubt occurred, whe* 
u ther the devife of the real fate, as it ftands upon the will 
*' akne f was good ; and if it was coupled with the codicil, who- 
4 ‘ ther the abfolute property of the perfonal fate would not veft 

«« in 
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« in ; and, therefore, we dir eft ed notice to be given to the 177 5. 
“ heir at law of the teftator, and the perfonal reprefentative or 
“ next of kin to John, that they might be heard by counfel if wjs< 
** they pleafcd. But the caufe having been poAponed to this Ka * tu 
“ term, and no counfel appearing for them, we have thought 
« proper to give our opinion upon the queftion, as between 
“ the grandchildren themfelves. And, as they were all in being 
“ at the death of Richard , we think they were all equally en- 
«« titled.” 


Rex verfus Grundon et al\ 

^pHIS was a fpeftal cafe referved upon an indiftment again 
the defendant and others, for an afiault upon Charht 
Crawford, Efq | a fellow-commoner of Jj^ueerts College in the 
Univerfity of Cambridge , in turning him out of the garden be¬ 
longing to the (aid College. 

Cafe,—On the trial, evidence was ofiered on the part of the 
profecutor, to (hew the illegality of the feveral fentences of ea- 
pulfion of the profecutor from the faid college, and of the con¬ 
firmation of the faid fentences.^ but. of which confirmation no no¬ 
tice was given to the faid profecutor. 

Jf the court of King's Bench (hould be of opinion that 
fuch evidence was admiffihle on the trial of the faid indiftment, 
then the parties on both (ides were to produce to the court, fuch 
part of their ftatutes or other inftruments, as might be proper to 
fupport or inyalidat»fuch fentences; that the faid court might 
judge of the legality or illegality of the faid fentences, or either 
of them, for the faid profecutor’s expullion from the faid col- 
lege. 

The queftions referved for the opinion of the court were, 1 /l. 
Whether 'fuch evidence, as above dated, given on the trial of 
the faid indiftment, was admiflible or not. 2 dly. Whether, if fuch 
evidence was admiflible, the faid fentences, or either, and which 
of them, were legal for the profecutor’s expulfion from theiaid 
college. 

The caufe came on before the court lad term, when Mr, Janet 
for the profeqttor had begun. But Lord Mansfield (tapped 
him, faying, that upon the cafe, as then dated, nothing appeared 
%o the court of the foundation of the college, or of their jurif- 

4 diftion. 
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177$. di&ion, or of the ftatutes, or of the fa&« ; all of which were 

. . . ■ neceflary to be ftated to enable the court to form a judgment upon 

vtrjZ, the queftion referred. His Lordfhip faid, if the profecutor 
GmsMooN. were a number of the foundation, the fentenccs might be concha* 
fire until reverfed by the vifitor. If only an independent mem¬ 
ber, it might be defenfible in thofe who had the management 
and direction of the college to put him out. 

The cafe was now made compleat by the addition of the order 
of ruflication of the profecutor, dated Augujl 21ft, 1773, figned 
by the Maftcr and one Fellow \ the fentcnce of exfulfion, dated 
September 27th, 1773* made by the Mailer and two Fellows, but 
figned only by the Mailer ; the order of confirmation of the fame 
dated January 13th, 1774, figned by the Ma/lcr and ten Fallows. 
Alfo a copy of the ftatutes of the college, of which the ftatute 
deperendinantibus only was material, and an interpretation of the 
words, “ Major part fociorum which occurred frequently in the 
ftatutes, and which, by fuch interpretation, was conllrucd 
to mean the major part of the Fellows refident in college. 
The ftatute de perendinantibus was as follows : “ Statuimus quod 
** nullus ad ptrendinandum in hoc collegio admittatur, nifi de 
•* exprefio confenfu prefidentis, et majoris partis fociorum \ quibus 
“ conftet de ipfius bona fama converfationeque laudabili, et 
“ quern crediderint quiete vifturum inter focios. Et fi oppofi- 
“ turn conftiterit poll ejus ingrefium, primo admoneatur per pre- 
fidentem vel ejus vicegerentem; et fi tunc non emendatur, mo> 
“ neatur fecitndo per duos focios tunc domi prefentes; quod fi 
“ adhuc non fe reformaverit, tertio per prefidentem et majorem 
partem fociorum expellatur a collegio in perpetuum. Quod fi 
“ quifque perendinantium aliquod crimen committat unde fcan- 
“ dalum aut infamia eidem collegio oriatur idem ab hoc collegio 
** protinus expellatur.’* 

Mr. Jones for the profecutor propofed to maintain, \Jl, That 
the fentence of cxpulfion was examinable in this court, idly. 
That it was irregular, and consequently illegal. 

Upon the ftf'point : Colleges are foticties inllituted, notmerely 
for the purpofe of disturbing the founder's property, but, like all 
other corporations they have, for their object, the public utility. 
They may then be confidered in two different capacities: .1. cor¬ 
porate ; 2. eleemofynary. In each of thefe chara&ers, they are 
fubje£l to a different jurifdiftion. In matters which concern their 
public, their corporate character, they are controllable like every 

other 
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other corporate body, by the general law of this country: In 
matters which regard thetr private or cleemofynary chara&er, 
their proceedings are examinable by perfons appointed by the 
founder, their refpe&ive vifitors. 

Thefe inftitutions are in general compofed, not only of mem- 
bers who participate of the endowment, but of others who do 
not. The latter, however, are confidered ftri&ly as members of 
the college. The terms of their admiflion, their rank, their ha¬ 
bits, their privileges, their difcipline and Regulation, the caufes 
for the cenfure or cxpulfion of them are defined and preferibed 
by the ftatutes, which form the general conftitution of the col¬ 
lege. In virtue of this relation, they claim to be members of the 
Univerfity, or aggregate Corporation compofed of the members of 
the different colleges. In this charafler they are fubjeft to fur¬ 
ther regulations, and in return receive effential advantages: they 
become entitled to different degrees, diftin&ions, and valuable 
privileges in the learned profefiions, and to a qualification as 
eleftors or reprefentatives for the Univerfity in Parliament. 

There is nothing which effentially differences the particular 
conftitution of Queen’s College from that of any other. It was 
firft founded by Margaret of Anjou, queen of Hen. 6. and after¬ 
wards further endowed by Elizabeth , wife to Ed. 4. The founda¬ 
tion confifts of a matter, ly fellows, and 8 fcholars. Mr. Craw¬ 
ford the prefent profecutor, claims no part of the endowment, 
but was duly admitted a member of the college. 

If the fentencc by which Mr. Crawford is deprived of the 
rights incidental to his charader as a member of the college, be 
not examinable in this court, he is without remedy. For the 
province of the vifitor is confined to cafes in which the founder’s 
property is concerned. This was fettled in Dawfotfs cafe*. It 
was there determined, that members of the profecutor’s deferip- 
tion have no appeal to the vifitor’s jurifdi£tion, But it is fuffi- 
cient that the proceeding is without redrefs in any other jurifdic- 
tion, to tender it amenable to this court, which ever interpofes 
to prevent a, defed of juftice to the fubje&. This principle is 
declared in the Great Charter, and exprefsly recognized in Bagg’s 
cafe, 11 Co. 98. It was there refolved, “ that to dlls court of 
** King’s Bench belongs not only authority to corre& errors tn 
«* judicial proceedings, but errors and mifdemeanors Iikewife ex* 
“ tngudicial, tending to the breach and opprdfion of the fubjefit, 
w or to railing any faction or debate, or any manner of mifgO- 

V veroment; 
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* 77 S* ** veranast) sa order that no itummr of vtbvttg or ttymj$ puUte 

— * .— “ or private, may it that, but may bo remedied by dm emtfe of 

"Jam." 

OavNBQK' This is the cafe of a corporation, inftituted for the improve- 
ment of the'public manners, by the inftru&ion of youth, and 
the advancement 4f ufeful learning, cxercifing powers which are 
an emanation from this court. In this view it is clearly fubje& to 
the authority of this court, which is not only invefted with a con¬ 
trolling power over all corporations, but is alfo the national cuf 
tot tnorum , the fuperiutending guardian of the public morals. 

This court will, therefore, not confider itfelf as precluded from 
an examination of .this fentence, and a declaration that it is ir¬ 
regular, if it fhould be fo found, which is all that the ptefent 
cafe demands. For the queftion in the prefent proceeding is 
(imply, Whether the fentence be really a regular fentence of 
expulfion ? If it is not, the defendants are guilty; if it is, they 
mud be acquitted. 

Second point. The fentence is clearly irregular. The fta- 
tute de perendinantibus , which provides for the regulation of 
thofe members of the college who are independant of the en¬ 
dowment, dire£ts the mode of their admiffion to, and expulfion 
from the college. For a very obvious reafon, the fame deferip- 
tion and number of perfons, which is requifite to their admiflion, 
is made iteceiTary for their expulfion ; the Mailer and the major 
part of the Fellows. Now this fentence of expulfion is only by 
the Mailer artf one Fellow ; the feeond fentence, indeed, is by a 
Mailer and two Fellows, which evidently, however, do no not con- 
ftitute a majority. 

Mr. Pemberton , contra , for the defendant. 1 ft Point. It is 
a general rule of law, that a fentence or judgment of any court 
or authority, having competent jurifdiftion, is conclufive until 
reverfed. Carth. 225. Puller's Ni. Pri. 244. z Salk. 290. 
Blackham's cafe. The propriety, therefore, of this fentence of 
expulfion, could not be enquired into collaterally at nifi print 
upon this indi&ment. 

2 d Point. The fentence is a good and valid fentence. As to 
the flatus de perendinantibus , a fellow commoner cannot be con- 
fidered as a perendinant. But fuppofing he could, the interpre¬ 
tation of the llatutes is given to the Prefident and the major part 
•f the Fellows: and the interpretation they have given to the 
term major part , is, that it means the majority of thh Allows 
prefent in college. Therefore this fentence though ligned by 

the 
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theMafter and one Fellowonly, being the only Fdlow in col- X ffp 
lege, it ftri&ly regular and legal.* 

Cur . advifare volt. 

Afterwards, on Monday June the 26th, Lord Mansfield deli- C*vN»oMtt 
vered the opinion of the court. HU Lord (hip ftated the cafe at 
Urge, and proceeded thug: 

The profecutor, after thefe proceedings, continued by force, 
and in defpite of the college, until July, when the fa& for which 
the indiflment is brought happened. But he had never before 
made any complaint about the proceedings, nor appealed to the 
vifitor. The qucftion upon thefe fads is. Whether, after the 
proceedings fo had againft him, he had a right to continue in the 
college? It has been argued, that he was a nitre boardert and if 
fo, that he had no right to continue after the notice given him to 
leave the college j and we all think that he appears to be a mere 
boarder. Mr. Jones has furnifhed me with a cafe which feems 
decifive as to this point, and is as follows:— Ex parte John Da- neat’s 
vi/on, Efq; in Chancery at Lord Apfiey's houfe, July 25th, 1772. Caft 
Mr. John Davifon was admitted a commoner of Univerfity col- Commoner of 
lege in Oxford, and after having performed the greatefl part of J-Xgfin 
his public exercifes, and having kept all the terms, within one, re- »• a 
quifite for the purpofe of taking the degree of Batchelor of Arts, «r? e ° J * 
he was expelled the faid college. 

He preferred his petition to the Lord Chancellor as vifitor \ 

Univerfity college being of royal foundation, and the petition 
Hates—That Univerfity College was a foundation of King AU Petition. 
fred, anno , 872.—That by charter , the faid college doth now 
confift of a majler, \i fellows, and other members.—That he was 
admitted according to the tenor of the charter; that he was ex¬ 
pelled by the mailer and five fellows, which does not conftitute 
one half of the fellows of the college.—The appellant, therefore, 
prayed, that the matter might be taken into confideration} that Prayer, 
tbe mailer and fellows might be ordered to attend; and that the 
charters, books, and ftatutes might be infpe&ed and produced at 
the hearing of the petition \ and, in general, that the appellant 
might be redrefled. 

The Lord Chancellor ordered, that the parties Ihould attend, Ordtr 15th 
and that the public books, &c. &c. Ihould be infpecied. Upon ^ n!> ,77 *“ 
this, the college prefeuted a counter-petition, fuggelling, that Croft-peti. 
certain allegations iiv the appellant’s petition are unfupported by tton ' 
evidence, particularly thefe:—“That the college now conGlts by 
“ charter, of a mailer, 12 fellows, and other membersThat 

“ your 
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“ 1 wr P rt ‘ t ‘ oner w«*admitted a member porfuant 10 the char- 

-.- ** tar.** Whereas they {hew, that the college is a corporation by 

prtfcfiptim, though confirmed by feveral royal charters. That 
C««m»om. it is an eleemofynary corporation, and confifts only of a majter and 
12 fellows : that they are advifcd, and do fubmit that commoner!, 
i. e. fuch as pay for their lodging and diet, and are independent, 
do not belong to the college, nor are of the foundation: that they 
are, of courfe, not entitled to the protection of the vifitor, and can 
have no title to the production of the college papers. They 
Prayer. therefore pray, that they may be heard againft the petition of the 
faid Davi/on : and that fo much of the above order as relates to 
the infpeCtion and production of the college books, &c. &c. may 
be fufpended, till it be determined “ whether this be matter of 
“ visitatorial cognizance ?” 

Or*r Afrit The Lord Chancellor accordingly fu/pemled that part of the 
3 ° til ' order.—The mafler afterwards made an affidavit, that the college 

was merely eleemofynary ; that it had undergone various changes, 
till at Iaft, Queen Elizabeth, in the 15th year of her reign, incor¬ 
porated it ** per nomen magiftri et fociorum collcgii magnse 
** aulsc univerfltat. Oxon ” that in the faid grant there is no nteti- 
t'wn of any commoners , or other perfons indepeiid nit of the found¬ 
ation, and that Mr. Davi/on never was a member of the fociety, 
never belonged to the foundation in any fenfe. The queflion 
was, “ Whether in a college Independants of the foundation 
“ were of vifitatorial jurifdi&ion ?” 

On the part of the college it was argued, that the vifitor’s ju- 
rifdiClion is confined to the foundation, and is derived folelyfrom 
the intention of the founder with refped to the diflributiou of 
his property. That independant members arc pupils* received 
into the college by the Mafler and Fellows, and fubmitted to 
their diferetionary government; they are ftrangers to the found¬ 
ation. They, therefore, have no other remedy in cafe of parti¬ 
cular grievance, than that which the laws of the land afford them, 
they have no appeal in the vifitor’s jurisdiction. The viGtor 
cannot give cofts, and young men of fortune may ruin, or at lcaft 
harafs the univerfity by continual vexation. 

On the part of the appellant it was infilled, that the viGtor’s 
jurisdiction is not confined to the foundation, but comprifes the 
whole government of the college: that the independant mem¬ 
bers, though ftrangers to the eleemofynary conftitution are not 
ftrangers to the college, being recognized, deferibed, and defined 
in the conflitution of the univerfity. For by the univerfity fta- 

tutes. 
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totes, a degree cannot be taken by a perfon not a tOember of * 
college. That the fame Ratutes ena£fc the duties, privileges, » . 
ranks and habits of independent members, according to their ■ 

feveral orders. That thefe defcriptions and definitions are ac- Ouyioe 
knowledged by tliofc laws which affirm the conftitution of the 
univerfity. That thofe laws will imply, on the part ol mem¬ 
bers admitted intra mania adis, fubmillion to the orders and fta- 
tures of the fociety, and on the part of the college, prote&ion and 
rcdrefs. The relation, therefore, of thefe independent members 
to the college being legally recognized, definite, and certain, they 
have an appeal to the vifitor —The Lord Chancellor, with the 
advice of De Grey, Lord Chief JuRice of the Common Pleas, 
and Mr. Baron Adams, difmifild Mr. Davi/ln’s petition. And Petitiondif- 

r t • ■ , . • J r . miffed. 

upon examination of the original order, it does not appear that 
any mention is made of the petitioner having liberty to infpe£t 
the books and charters, of the college, in order to the dif- 
covery of any <vj/w,//c light he mighc have. 

Now the order in that cafe is exprefsly founded upon the 
ground of the appellant being an independent member and a 
mere Rrangc-r. Here the proRcutor io an independent member 5 
and if fo, the authority I have juR mentioned puts an end to the 
queition : Bccaufe, as a mere boarder, he had 110 right to continue 
in the college after they had given him notice to quit. It may 
be faiil there is a diifi rencc between that cafe and this, becaufe 
the Ratutes ot Univeriity College take no notice at all of inde¬ 
pendent members or Rr.ingcra ; whereas there are exprefs pro- 
vifions and regulations in the Ratur s of Queen’s College con¬ 
cerning them. Uutfuppofmg Mr. Cranvfrd were fubje£i to the 
rules and orders of the college ; in that cafe it is infilled that the 
fentence of expuifinn is illegal : And at the trial, the Ratutes of 
the college were offered in evidence to ihew that it fhould have 
been fignqd by the maRer and a majority of the fellows, whereas 
it was figned by the mailer and one fellow only. The anfwer to 
it is, that even if the allegation were well founded, the merits, the 
juftice, or the regularity uf the expulfion cannot be entered into 
ft the affixes ; but the proper mode of impeaching it, is by ap¬ 
peal to the vifitor. Mr. JuRice Willes was of that opinion at the 
trial : but referved the queition. Whether the Ratutes were to be 
admitted tn evidence to impeach the fentence, and enter into the 
validity of it tlfcre. And we are all of opinion with Mr. JuRice 
Willet» that they could not. So that even if Mr. Crawford 
was a member, and fubjeft to the jurifdifkion, rules and' orders 
Vol. I. Y of 
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x 775* the college, his mode of redrefs is by appeal to the vifitor, 

—.. . and not to this court* ‘ 

The king’s courts, if the college do not exceed their jurifdic- 
Osvmmm. tion, have no cognizance, no fuperintendance. But the vifitor 
is the only perfon to be applied to, and moreover his judgment is 
final. He does not proceed by the rules and forms of the com¬ 
mon law j but he fufFers a party allegare non nlUgatn , et probare 
non probata; and decides entirely upon the merits. Therefore 
this expulHon by the Mailer and refidcrit Fellows mud be taken 
by every body to be a right fentence till avoided or ftt aiide by 
. cite vifitor who is the foie judge. So with refped to fcntences 
of the ecclefiaftical court; the temporal courts mull confider 
them as final and condufive until reverfed. * 

So in cafes within the jurifdi&ion of the Admiralty courts, 
their judgment is condufive until reverfed. 

In this cafe expulfion is a matter entirely of their own jurif- 
di&ion. The vifitor might have proceeded upon the contempt 
and mUbehaviour fubfequetit to the original offence. There is 
an end of all difcipline, if this expulfion might be overturned 
by force and violence without taking the proper courfe of ap¬ 
plying to the vifitor. Therefore we are all moil dearly and 
ilrougly of opinion, that Mr. Judice Willes did extremely right, 
in refufing to admit any part of the llatutes to be read in evidence 
at the trial. 

It is fuggefted to me, that if this were a common law right, 
like Do£lor Bentley's to a degree, it mud be fubmicted to until a 
proper application were made to a court of judice in a legal way. 
It cannot be overturned by force and violence. Therefore 
let there be. 

Judgment for the defendant. 


Friday, English qui tam verjus Cox. 

^junttyd. 

M R \ BULLER moved, that the proceedings in this cafe, 
which was an a£tion on the ilatute of ufury,» might be 
flayed, until the cods taxed on -a nonpros in the caufe wherein 
Samuel Chadivick was plaintiff, and the faid William Con defen¬ 
dant (being ao /.)j were paid. 

Aston. Judice. Though the court may, perhaps, in fome cafes, 
have been off their guard, and may have granted a motion of this 
kind, it has always been refufed, on confideration ; and the rea- 

fon 
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fon is, that .the party is at liberty, if he pleafes, to purfue the *7,75. 
cods of the former anions and cited a cafe of Waring v. Patter, 

Si ae a a gA 

which he faid was decided about a year and a half ago, in which 

the court denied a fimilar motion. Co ** 

Per Cur. Take nothing by the motion. 


Rex verfus William Bower. 

9 1 HE defendant, who was a pawnbroker, was indi£ted for 
making, and caufing to be made, one gold watch chain, 
weighing fifteen pennyweights and nine grains, of worle gold 
than it ought to be made : to wit , of gold no way agreeing with 
the ftandard, but being according to the rate of twelve cara&s, 
and two grains in the pound weight Troy worfe than the 
ftandard: and for that, he the faid William Bower , the faid gold 
chain fo falfely made, fcfr. afterwards falfdy and knowingly, to 
one William Black, did expofeto/ale, and fell as and for a thing 
wholly made of gold, and agreeing with the. faid Jlandari , in con. 
tempt, feV. 

The indi&ment contained a fecond count, which was word 
for word the fame as the former, except that the former charged 
the defendant with making and felling, whereas the latter only 
charged him with exptfmg to fale and felling one other gold 
watch chain, SsV. as and for a thing wholly made of gold 
agreeing with the ftandard. The jury found the defendant not 
guijty on the firjl count j but guilty of the premifes in the fecond 
count. 


Friday, 
June a 3d. 

Knowingly 

txp'Jing tv 
JaU, and 
Jtlhng 
wrought 
gold under 
the fttiling 
aihy, as end 
for gold of 
the true 
ftandard 
weight, 
which is 
indi&ablc la 
go/dfmirbt, 
is a private 
impefition 
only in s 
common per. 
Jon. 


Mr. Dunning had obtained a rule to (hew caufe why the 
judgment {hould not be arrefted upon the ground of this not 
being an indi£lable offence, and alfo leave to move for a new 
trial, if the court (hould be againft arrefting the judgment. 

Mr. Wallace and Mr. Lucas now (hewed caufe, and infilled 
that the offence as charged in the indi&ment was a public fraud 
and cheat in the courfe of the defendant’s trade, and, therefore, 
indi&able *at common law, and cited Tremaine’s Entries. 
The £%peen v. Macarty etal . i Salk. 286. 6 Mod.^oi. 2 Lord 
Raym. 1179* 

Mr. Dunning contra contended, that at the utmoft, this was 
no more than a mere civil wrong, and, therefore not indi£table. 
That as to its being a cheji| the tndi&ment contained no fuch 
charge, nor did it appear upon the evidence given at the trial, 

Y 2 that 
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that the defendant knew whether the chain was of the (landard 
- weight or not. For the fale was by his fervam ; who, upon be¬ 
ing a(ked by the plaintiff if it was real gold, anfwered in the af¬ 
firmative that it was. 

The queftion, therefore is, Whether this ignorant mifrepre- 
fentation of the fervant is fuch an offence as fubjecU the mailer 
to an indi&ment, and he infilled it was not. 

Afterwards, on Wednefday, June the 25th, Lord Mansfield re¬ 
ported the evidence as follows: The profecutor fwore that he 
bought the chain at the defendant’s (hop, of Thomas Jones the 
defendant's fervant, and alked him if it was real gold. He 
faid it was: That he carried it to be examined, when he found 
it to be under the (land.ml weight and not marked : Upon which 
he returned to the defendant’s (hop, and demanded his money 
back of the defendant, which the defendant refufed to give him. 
1 have taken in my note, that the defendant expofed it to fale, 
but have omitted the words, “ knowing, —As td that, the 

knowing it to be under the (landard, is an inference of law *, but 
the felling by his fervant was certainly his expofing it to fale. 

His lordfhip then proceeded thus : The queftion is. Whether 
the expofing wrought gold to fide under the (landard, is indi&a- 
ble at common law ? There are two- precedents in Tremaine s 
Entries } one for making, the other barely for expofing to fale. 
The (latutes upon the fubjcdl rjhte only to goLlfmitlis. 

It is certainly an impofition ; but I incline to think it is one 
ofthofe frauds only which a man’s own common prudence ought 
to be fu(ficient to guard him againlt, and which, therefore, is not 
indiflable ; but the party injured is left to his civil icntcdy. 

Aston Jullice.—I rather think this is a private cheat. It is 
nol felling byfalfe mcafurc, it is only felling under the (landard. 
Selling coals tinder mcafure is not ati indi&abl * offence, but fel¬ 
ling them byfalfe mcafure is * ; and cited Rex v. Lewis. Rex 
V. Wheat ly. Hil. l Geo. 3. B. R. Delivering fixtten gallons 
of beer, as ,and for eighteen, held only a private fraud, and not 
indiflable f, 2 Burr. 1125. 

Willes Juftice.—I am of the fame opinion. The fale in this 
cafe is not a fale by falfe weight, or by falfe meafure, but only 
of a watch chain of inferior value; and it is a favourable cafe; 
for it was the fervant who fold it, and not the mailer, though 
to be fure the prefumprion is, at the fame time, that the mailer 
knew of it. Rexv. Wilder, Mich. 6 Geo. *. Rex v. Wheat - 
Jey t Hil- * Geo. 3. Rex verfus Pinkney, PafcK 6 Geo. 2. I 

think 
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think it is within the reafrning of thofe cafes a private offence, 1775. 
and therefore not indidlable. 

Rule for am fling the judgment abfolutc. 

__ Bow IK. 


Rex verjus Field house. 


Tucfttay, 
Junt »7tb. 


TVJR. LUCAS moved, on the part of the profecutor, to 
A quafh an indictment againfl the defendant, confiding of 
two counts i one for a riot, the other for an affault, and took this 
exception : that the grand jury had only found it a true bill as to 
the count for an affault, and indorfed ignoramus on the count for 
a riot; whereas they (hould have found .the whole to have been a 
true bill, or have rejected the indi£lment intoto: and cited 2 Hawk. 
P. C. 2to. Tdv. pp, 100. Rex v. Ford. Rule to (hew caufe. 

On Saturday July ift, Mr. Buller (hewed daufe, and infilled 
that the doctrine as laid down in 2 Hawk. 210. did not apply to 
the cafe of t'ifferent'counts in the fame indictment, which was 
the cafe here ; but only to cafes where the jury find billa vera and 
ignoramus upon different parts of one and the fame charge. Here 
the charges are two dillindt charges ; the jury find one to be 
well founded, the other not, which they may well do. 

Mr. Lucas, contra, contended, that the finding of the jury in 
this cafe, was clearly bad ; for the words of the indorfement do 
not make the indidlment, but only evidence the afient or difi- 
tent of the grand inquclt. The bill itfelf is the indidtment, 
when a (finned. Uut here, part only of the bill is affirmed; 
therefore the whole is void : and relied on the cafe of Rex v. 
Ford, Tel. pp. and 2 Hawk. 21 o, cited above. 

Aston Juflice. This cafe certainly does not come within the 
dodtrine of Rex v. Ford, and 2 ILtwk. 2 to. That dodtrine 
relates only to cafes where the grand jury take upon themfelves to 
find part of the fame indidlment. to be true, and part falfc. In 
that cafe it is held that the whole is void ; and the rcafnn fee ms 
to be, becaufe the jury do not affirm the fadt fubmiticd to their 
enquiry. But where there are two diftiydl counts, an in this 
cafe, the finding billa vera , as to one count only, and rejedling the 
other, leaves the indidlment as to the count, which the jury af¬ 
firm, juft as if there had originally been only that one count. If 
you can take advantage of it auy other way, you are at liberty to 
do fo, but I think there is no 1 reafon to quafh the indictment. 

Mr. Juftice W'tlles and Mr. Jufticc Afbburjl concurred. 

Per. Cur. Rule difeharged. 

* 3 
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J*Ht xStb. 


R tx verfus Inhabitants of Rinowood. 


Onappeal AjR. Mansfield laft term obtained a rule to (hew caufe 
poor's why an order of feflions, qunfhing a rate made for the 

caufc'partU rc ^ c ^ the poor of the pari(h of Ringwood, in the county of 
cular per- Southampton, fliould not be quafhed, and why the faid rate 
Ocular pn^ (hould not be confirmed. 

iTomitted The order of felons was made upon the appeal of John Short, 

in the ratei one of the inhabitants. It was dated on the feffions’s order, that 

ought not to it appeared to them, that John Newman, Stephen Junks, and 27 - 

quaih the m otfo S wetland were poflefled as copartners of dock in the trade 
whole rate, ' , • , . ... . _ _ 

but fliould and bufinels of common brewers and mautterg in the laid parifh of 

Schporti-* Bingwood, to the value of 4000/. For no part of which the faid 

cuian. copartners, or either of them, were, or was in the f.iid rate aflefi- 

ptHonA* lf ed to the relief of the poor of rhe faid parifh—That the fairl 

prop-rtv is John Newman , Stephen Junks, and 'Timothy Swctland, were all, 

at the time of making the faid rate, and Hill are inhabitants of 

the faid parifh of Ringwood .—And it doth not appear to this 

court, that Jlock in trade hath ever before been rated in the faid 

parifif.-— Therefore, this court is of opinion, and doth adjudge 

that the faid recited rate ought to be quafhed, and the fame is 

hereby quafhed accordingly. Ai.d this court doth hereby order 

a new rate to be made immediately for the relief of the poor of 

the faid parifh, by the church-wardens and overfeers of the poor 

of the faid parifh of Ringwood. 


Mr. Dunning and Mr. Burrough (hewed caufe.—The quef- 
tion is. Whether perfonal property is, or is not rateable by the flat. 
43 El. c. 2. ? That it is, is manifett from the words, “ by taxation 
•* of every inhabitant, parfon, vicar, and other f for if they were 
rateable only in rcfpe£t of their land , the fubfequpnt words 
every occupier of lands, houfes," &c. would be tautology and 
fuperfiuous. Dalton*s JuJlice, edit. 1715. e. 73. tit. Poor. RefoL 
to the 18th queftion. This refolution is recognized,in 2 Buljlr . 
354. Sir Anthony Ear by* cafe, at Lincoln aflizes, 11 Alar. 
1633. 9 Car. 1. “ It was ordered and fettled by the judges of 
** a Qiao, Hutton, and Croke, that afiefiments for the relief of the 
" poor, ought to be made in an equal manner upon the inhabit-* 
“ ants, according to their vifible eftates, which they had and 
« enjoyed real and perfonal, in the place where they dwelt; apd 
that it had been fo decided by the judges of England .” In Lord 
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Raym. 1380. Rex v. Inhabitants of Barking, all four judges r^|< 
agreed and refolved, that a trade/man's (lock in trade Wat fate- 
able to the poor rate, though they differed whether the flock of wk 
a farmer was fo or not.—In Ren v. Guardians of the Pppr of Can- 
terbury, Hi l. 9 Geo. B.R. Rex v. Whitney , P. to Geo. 3. i?. B- Riacwow. 
and in a cafe from Warwichjbire , in all of which this queftion 
came before the court, the court avoided faying that perfonal 
property was not rateable, and gave judgment on other fufficient 
grounds which occurred. 

Mr. Wallace , Mr. Mansfield , and Mr. Kerby contra.-— The or¬ 
der of fefiions ought to be quafhed, ill, Becaufe the juftices have 
done wrong in quaflting the whole rate, whereas they might and 
ought to have amended it under fiat. 17 Geo. 2. c. 3. and fo it was 
determined in Rex v. Inhabitants of Whitney. 2ndly, The order 
of feflions has rated the whole (lock in trade cf the appellants be¬ 
low, who are brewers, without making any allowance for their 
debts ; whereas perfonal property, if rateable at all, ought to be 
rated after all proper deductions; otherwife, the debts may ex¬ 
ceed the value of the flock; and in fa£t in this cafe, moil of the 
articles of the trader’s (lock, as malt and hops have been already 
taxed where they grew. 

As to the authorities, Sir Anthony Early's cafe, 2 Bulfir. 354. 
is inapplicable to the prefent cafe. The only queftion there was, 
whether he was rateable in refpect of land out of the parifh : there 
was no queftion about perfonal property. — The cafe in Lord 
Raym. 1281. related to (lock upon a farm. 

Aston, Juftice.—The queftion was. Whether he was rateable 
for his hay and corn, which had paid before ? It has never been 
decided that flock in trade is not rateable. Sir Jofeph Tates, in 
Rex v. Guardians of the Poor of Canterbury , did fay fomething 
like it, in the abfence of my Lord Chief Juilice: but then it was 
faid, that if it was rateable, it mull be a clear refidue that is rated 
after all proper allowances and deductions. 

Mr. Wallace , &c. As to the word “ Inhabitants’* in fiat. 43 El. 
c. 2. upon.which the argument has chiefly reded, it was ufed on-, 
ly to diftinguifh perfons refident in, and occupying lands and 
houfes within the parifh, from thofe who occupied lands, faV, 
but did not refide in the parifh. This interpretation is warranted 
by many authorities. In 5 Co. 67, Jefferey' s cafe, the court held 
he was ratable to the church as an inhabitant of the parHh in re- 
fpeft of lands which he occupied therein, though he redded elfe- 
whete. 2 Infi. 702. Lord Coke's reading upon the fiat. 22 Hen, 8 . 

Y 4 » 5. 
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e. 5. for the repair of bridges. And fo in refpecl of the bur¬ 
thens impofcd by the ftatutes of hue end cry, and for the re¬ 
pair of county gaols-; all periods occupying lands or houfes with- 


in the hundred or county, are held to be inhabitants, and liable^ 
RiMdfeoe. coKsribjajje, though they refide out of it 

Lord ^^MSFiei __The court arc not obliged to give an opi¬ 

nion upon every general queftion, which the feflions may think 
fit to firing before it. In general, I believe, neither here nor in 
any other part of the kingdom, is perfotial property taxed to the 
poor. But'as to this particular cafe, I h ive no doubt what is to 
be done with it, as the authority of the King and the Inhabitants 
of Whitney is precifely in point. I think the juftices would not 
have done very wrong, if they hud acquiefced in the practice 
which has obtained ever fince the Jiat. 4 * Elm. of not raring this 
fpecies of property. The cafe of the King and the Inhabitants 
of Whitnty t was determined upon this Tingle ground} that the 
juftices in feflions (hould not have quafhed the whole rate, (which 
in cafes where it is not abfoluiely neceflary they are forbid to do 
by Jiat. 17 Geo. 2. c. 3. Jell. 6.) but (hould have amended it, by 
inferting the particular perfnns, and that property which was 
omitted, and which they thought rateable. So here, the juftices 
at feflions (hould have amen fled the rate, if they thoughr this pro¬ 
perty rateable} and then on attempting to do it, they would have 
difeovered the wifdom of conforming to the practice, which they 
crprefsly (late in the cafe, of not rating it. If they had tried to 
have amended it, .how would they have rated this flock ? Are 
the hops, and the malt, and the boiler to be rated at fo much for 
each? Or, is the trader to be rated for the grofs fum which his 
whole flock would fell for ? If the juftices had confldered, they 
would have found out the fenfe of not rating it at all; efpecially 
when it appears that mankind has, as it were, with one univerfal 
confent, refrained from rating it; the difficulties attending it are 
too great, and fo the juftices would have found them. At to the 
authorities which have been cited, they are very loofe indeed} and 
even if they were lefs fo, one would not pay them much deference, 
efpecially as they difler; and the rules they lay down have not 
been carried into execution for upwards of 100 years. They talk 
of vifible property } what is vifible property? I conftfs I do not 
know what is meant by vifible property. If every vifible thing 
ihould be determined to come under that defeription, in that cafe 
a leafe for years, a watch in a man’s pocket would be rate¬ 
able. Vifible property is fomething local in the place where' a 

man 
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man inhabits. But that does not decide what a man's perfonal 1775. 
property is. Confider how many tradefmen depend Upon oftenfi* — " ^ — 
■ble property only. * t rfiu 


A s to the cafe in Lord Raym. 1280, the only queftion fubmitto(^ lBfc- ™ ,, *» 
to the court was. Whether the flock of a farmer was rateable 10 Him# woop, 
the poor ? and they held it was not. But according to the re¬ 
port, they go on and fay, the feck of an artificer is rateable: 

They had no cafe before them as to that point, therefore, the 
judgment upon that queftion is extrajudicial. But fuppofing it 
were not, what do they mean by the viable flock of an artifice^? 

Some artificers have a confiderable flock in trade; fome have only 
a littSfc others none at all. Shall the tools of a carpenter be 
called his flock in trade, and as fuch be rated ? A taylor has no 
flock in trade, a butcher has none; a fhoemaker has a great deal. 

Shall the taylor, whofe profit is confiderably greater than that of 
the fhoemaker, be untaxed, and the fhoemaker taxed ?—Under 
the land tax a£l in London t to avoid inconveniences they tax the 
hottfe in which a perfon lives at a certain fum, by guefs: and to 
avoid difeovering a man’s flock they tax it at random. Infomuch 
that I have known a houfe occupied by a phyfician, taxed the 
fame as when a merchant had it. But what 1 ground my opi¬ 
nion on in the prefent cafe is, that it is exactly like the cafe of 
Rex v. The Inhabitants of Whitney , where the court quafhed the 
order of feflions, btcaufe they had quafhed the whole rate inflead 
of amending it: and, therefore, I am clearly of opinion, that 
the rule for quafhing the order of feflions fhould be made ab- 
folute. 

Aston, Juft lee.—There has been no deciiion that perfonal pro¬ 
perty is rateable: all the opinions upon the fubjefl: are only 
diJIa of judges. Ijord Hale fays, the ufage has been againfi 
rating perfonal property, and that the inconveniences attending 
it would be very great. In Ringivood it never has been rated. 

The three cafes that have been relied on are very loofr. But this 
cafe is juft like the Whitney cafe. There the juitices quafhed 
the whole rate inflead of amending it. So the juftices have done 
here. If they had amended it as they ought to have done, they 
would in the attempt to make a better rate have found the dif¬ 
ficulty of rating perfonal property. 

Mr. Juft ice Willes and Mr. Juftice AJbhurft were of the fame 
opinion. 

Per Cun Order of Selions qujftif..’. 
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Caton verfus Burton. 

July jd. y 


Prohibition jyjR. Buller had obtained a rule to (hew caufe, why a pro- 

when; the hibition fliould not go to the Admiralty Court, in a fuit 

rufgtftion tor an aiTault upon the high feas, upon a fugged ion, that the 

is riebon the caufe of a£lion arofe, if any where, in the body of a county, viz. 

£!s«j unlefs 11 Dover in the county of Kent , and not on the high fast upon 

verified the authority of a cafe in Moore. 891. which was a libel in na- 
by affidavit. , , . . e „ . , . . 

ture of a detinue at common law, for a fhip lying at anchpr at 

JLimehoufe; and bccatife Limchoufe was infra corpus cotnffat. a 

prohibition was granted. 

Mr. Mansfield now (hewed caufe and infifted, id. That as the 
defendant had pleaded to the merits in the Admiralty Court, a 
prohibition ought not to go, bccaufc the want of jurifdiftion 
alleged by the fuggedion, did not appear upon the faoe of the 
libel i and fo it was exprefsly held in 2 Lroivul. 30, faint ns v. 
Audley. adly. That there ought to have been an affidavit verify¬ 
ing the truth of the fuggedion ; whereas, it was only fworn by f 
clerk, who had merely copied the proceedings, that he believed 
the fuggedions were true. 1 P. IVms. 47 6. 2 Sail. 549. 

Mr. Wallace and Mr. Buller , contra, contended, that there was 
no need of an affidavit, verifying the fuggedion in this cafe ; 
becaufe it was not inconfident with the negative plea below to the 
aiTault j and that the defendant’s plea to the merits could make 
no difference; becaufe a party cannot by his own confent give a 
court a jurifdi£Hon which has it not: but even it the defendant 
had pleaded the matter in the fuggedion, to the jurifdi£Uon of 
the Court'of Admiralty , that court could not have been permit¬ 
ted to try it. 

Aston, Judice, mentioned the cafe of Theyer v. JEa/hvici , Hit. 

7 Geo. 3.*. which was a prohibition to the Confifiory Court of 
London , in a fuit of defamation for calling the plaintiffs whore in 
London , upon a fuggedion, that it was punifhabl^ at common 
law by the cufiom of London. And the court held an affidavit 
of the cudom was neceffary. He mentioned alfo the cafes of 
Hynes v, Tbomfon, Mich. 1738, 12 Goo. 2. B.R. Driver et . 
Uxor v. Colgate , HU. 173^» >2 Geo. 2. in B. Ri and Buggin v. 
Sennet, Pack. 7 Geo. 3. B.R. + in which latter cafe, he faid,' 
the three former were alluded to, and relied on by the court in 
their judgment. 


•4 Bur, 
•03a. 
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Lord Mansfield.— The reafon in thofe cafes is dectfive, name- tT 7 S* 
ly, that the party (hall not ftop the proceedings of a Court of CArcm ' 
Juftice, upon a mere fuggeftton without an affidavit. verfiu 

Per Cur. Prohibition denied. 


Rex verjus Margaret Caroline Rudd, widow. £££ 

^JPON a Habeas Corpus , direaed to the keeper of Newgate, he An accom- 
made the following return; in a cafe 

i ft. A commitment of the defendant by an order made at the 
Juflice Hall, in the Old Bailey , on the firft of June 1775 » f° r u,, ^ r 
that it appears to them, upon the teftimony of Robert Drum- ^ 
mend and Henry Drummond , Efqrs. who were examined as wit- mitterfb/ 
neftes on the trial of Robert Perreau , on an indictment tor ic- 0 f peace, as 
lony and forgery ; “ That (he did felonioufly and falfely, make, 

“ forge, and counterfeit a certain paper writing, purporting to ward* pro- 
“ be the bond of William Adair, Efq. for the payment of the 
** fum of 7500/. with intention to defraud the faid William to^the 

** Adair , againft the form of the ftatute in fuch cafe made and the crown, 
“ provided Wherefore they order her to be committed to the 
cuftody of the keeper of Newgate , to anfwer all fuch matters or impfod 
and things, as on his Majefty’s behalf fliall be objefted againft 
her, touching the faid felony and forgery; there to remain in 
fafe cuftody until (lie (hall be difeharged by due courfe of laW. ptriomied t 
idly. A detainer by virtue of another order made at a further 
adjournment of the fame feffion of gaol delivery of Newgate, on condua in 
the 7th of June 1775 ; (he being then at the bar of the faid £,j 
Court, and charged upon the oath of Sir Thomas Franbland, Ha- 
ronct, with having felonioufly and falfely, made, forged, andcoun- tnmteif 

terfeited two certain paper writings, purporting to be the bonds of 
William Adair, Efq. one for the payment of the fum of 6000 /• whether the 
and the other for the payment of the fum of 5300 /. with inten- 
tion to defraud the faid Sir Thomas Franklarul, Baronet, againft to bail, 
the form of the ftatute, in fuch cafes made and provided; to re- 
main in Newgate until the next delivery of the King's gaol in 
Newgate, to be holden for the faid county of MiddUfex, to ati- 
fwer all fuch matters and things as (hall be obje£led againft her 
on his Majefty's behalf, touching the faid felonies and forgeries s 
and until (he (hall be difeharged by due courfe of law. 

Upon this return being read, Mr. Davenport moved to bail 
the defendant, relying chiefly on the. circumftance of her having 

been 
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been admitted, and even examined as a king’s evidence againft 
* the Perrtaus. 

Mr. Wallace, on the part of the profecutor Oppofcd it: When 
the Court adjourned the confideration of it till the next morn • 
ing. 

The next day the return was read again ; the keeper of New¬ 
gate having received a frefit warrant of detainer againft her, 
viz. A detainer in his cuftody, by virtue of a warrant under the 
hand and feal of Samp/on Wright, Efq. a juftice of peace for 
Aliddlefex, (he being charged before him, upon the oath of Hen - 
rietta Alice Perreau, (or felonioufiy uttering and publiftiing as 
true, well knowing the fame to be falfe, forged, and counter¬ 
feited, a certain bond for the payment of 5300/. payable to 
Robert Perreau, figned William Adair , witnefies, Arthur Jones 
and ’Thomas Sturt, with intention to defraud the faid William 
Adair, againft the ftatute, ?2>V. and her fafely to keep in his faid 
cuftody until (he (hould be dUcharged by due courfc of law. 
Dated the 3d of July 1775. 

On the part of the defendant, an a Hi davit from three juftices 
(Sir John Fielding , Samp/bn Wright , and William Addington, 
Efqrs.) was produced, in which it was fworn, that they admitted 
her as a general witnefs for the crown, as to all the forgeries; 
That upon her own confeffion (he acknowledged herfelf a parti- 
ceps criminis in the forgery of the bond of 7500/. but denied 
having any knowledge of or concern in any of the other bonds. 

Mr. Wallace, Mr. Lucas, and Mr. Haworth, who (hewed 
caufe againft admitting her to bail, objected, that the juftices 
had no power to admit an accomplice in forgery as a witnefs, 
under the flat. 10 and 11 Wil. III. c. 23. or 5 Ann. <-.31. for¬ 
gery not being one of the offences enumerated in thofe ftatutes. 
'idly, Suppoffng forgery were an offence within thofe ftatutes, 
the confeffion of the defendant went no further than the bond 
for 7500/. and was filent as to the other two: Therefore, not 
having complied with the condition which the ftatute impofes, 
of making a full difclofure and difeovery of all '(he knew, 
(he was not entitled to any favour or protection in rcfpeCt of the 
other two bonds. 

Mr. Davenport contra for the defendant. Whether the jnf- 
tices have or have not ftri&ly purfued the proviGons of the dif¬ 
ferent ads of parliament in this cafe, is not fo much the quef- 
tion upon the application now,before the court, as whether the 

defendant 
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defendant has or has not, und e r the faith and confident fixe re- jm 
pofed in them, taking it for granted they were perfe£Uy acquaint. 
ed with the duty of their-office, made fuch a difclofure and dif- ^ 
covery of every thing (he knows relative to the crimes with which **»»• 
file is charged, as led them to admit her a King's evidence, and 
taught her to believe fixe would be entitled to the privilege and 
prote&ion which the law holds forth to all perfons in her fitua- 
tion. Moft undoubtedly (he would have been totally filcnt upon 
the fubje&, if the hope and expectation, and even promife of a 
pardon had not been held out as an inducement to her to make 
the confcflion (lie has made. Therefore, to deprive her of the 
means of obtaining that pardon, is to have deceived, and drawn 
her in, under the colour and pretence of a judicial authority and 
power of protection, to difclofe what file was not bound to 
difcovcr, and to make her the deluded inftrument of her own 
conviction. However irregular, therefore, the proceedings of 
the jufiices may have been, the court will not countenance the 
objections made to the prefent application, which are founded 
in nothing lefs than a breach of public faith. He alfo urged the 
circumftauces of the defendant’s health, being fuch as might, in 
all probability, be endangered by the confinement, if the was to 
be remanded. 

Lord Mansfield.— -It appears by the return to this writ, that 
the prifoner is detained in cufiody, by two orders of the court of 
feffions and gaol delivery at the Old Bailey t for the forgery of two 
feveral bonds. It appears alfo, that (he is further detained by a 
warrant from a juft ice of peace for uttering one of thefe bonds 
knowing it to be forged: Therefore, though this court has un„ 
doubtedly a diferetionary power to bail in all cafes whatfoever , 
yet as the feflions are fo near, and the offence committed by the 
prifoner of fuch a magnitude as that of repeated forgery, there is 
no colour for the prefent applies ion upon the ground of that ge¬ 
neral diferetion. As to the next allegation, that her ftate of 
health is fuch as to be endangered by the confinement, it is not 
of itfelf a fufficient circum fiance, in fuch a cafe, to induce the 
court to intdrpofe in her behalf. 

A third ground which has been urged in fupport ofthe pre¬ 
fent application is this: That the prifoner has been drawn in by 
promifes and afiurances, to anfwer to an examination, and to 
fwear to it on oath, which (he would not have done, but from a 
confidence, that tliofe promifes and afiurances would have been 
kept and performed. 

The 
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The inlUnce has frequently happened, of perfona having made 
** eonfe (Eons under threats or promifes: The confequerice as fre¬ 
quently has been, that fuch examinations and cbnfeflions have not 
been made ufe of again(t them on their trial. But it has been 
urged, that the prifoner in this cafe, is an accomplice who has been 
admitted to give evidence ; that (he has already given evidence, 
and is further ready to give evidence to convi£t her partners in the 
bufinefs; and therefore, that (he is entitled by law to the King’s 
pardon, and to a pardon which would operate in bar of her own 
crime. If (he had fuch a right, we (hould be bound ex debits 
ju/fitia to bail her. - If (he had not fuch legal right, but yet 
came under circumftances fnfficient to warrant the court in fay¬ 
ing, that (lie had a title of recommendation to the king for a par¬ 
don, we (hould bail her for the purpofe of giving her an oppor¬ 
tunity of applying for fuch pardon. 

There are time ways in law and practice, which give accom¬ 
plices a right to a pardon; and there is one mode, which entitles 
them to a recommendation to the king's mercy. 

The three legal ways are firjl, in the cafe of approvement , which 
ilill remains a part of the common law, though, by long difeon- 
tinuance, the practice of admitting perfons to be approvers is 
now grown into difufe. Secondly , the cafe of perfons who come 
within the (latutes 10 and 11 of IVill. 3. c. 23 ./eft. 5. and 5 Ann • 
c. 31. feft- 4. And thirdly , the cafe of perfons to whom the 
king has, by fpecial proclamation in the Gazette or otherwife, 
promifed his pardon. 

Approvers have a right to a pardon, perfons within the (latutes 
of William and Anne , have a right to a pardon, and the other 
clafs of offenders who come in under the royal faith and promife, 
have a right to a pardon ; and in all thefe cafes the court will 
bail them, in order to give them an opportunity of applying for 
a pardon. 

There is befides a 'praBice t which indeed does not give a legal 
right; and that is, where accomplices having made a full and 
fair confelEon of the whole truth, are in confequence thereof 
admitted evidence for the crown, and that evidence is afterwards 
made ufe of to convi& the other offenders. If in that cafe they 
a£k fairly and openly, and difeover the whole truth, though they 
are not entitled of right to a pardon, yet the ufage, the lenity, 
and the pra&ice of the court is, to (top the profecution againft 
them, and they have an equitable title to a recommendation for 
the king’s mercy. 

TU 
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. The ftatutes of Williopt and ylnsie are to be laid out of tbit cafe* j 
1 ft, becaufe they are confined to the difcovery of particular of- — ■■ ■:. 'r n 
fences only, of which forgery is not one •, fecondiy, becaufe they 
relate only to perfons who are at large; betides which, to entitle Run*, 
themfelves to a pardon, they mull actually cnivift two offenders 
at leaft. For if their confefiion be fuch on their trial, as the 
jury gives no credit to, they are liable to profecution. Thefe fta- 
tutes are therefore quite foreign to the prefent cafe, as are like- 
wife all promifes of pardon from the crown by proclamation. 

There remains, therefore, only the equitable practice which 
gives a title to recommendation to the mercy of the crown. 

The law of approvement (in analogy to which this other prac¬ 
tice has been adopted, and fo modelled as to be received with 
more latitude,) is {till in force, and is very material. 

A perfun defiring to be an approver, mult be one.indiXed of 
the offence, and in cujlody on that indictment: He muft confefs 
himfelf guilty of the offence, and defire to accufe his accom¬ 
plices : He muft likewife upon oath difeover, not only the par¬ 
ticular offence for which he is indicted ; but all treafons and feh~ 
nii't which he knows of j and after all this, it is in the diferetion 
of the court, whether they will afiign him a coroner, and admit 
him to be an approver or not: For if, on his confefiion it appears, 
that he is a principal, and tempted the others, the court may re- 
fufe and reject him as an approver. When he is admitted as 
fuch, it muft appear that what he has difeovered is true} and that 
he has difeovered the whole truth. For this purpofe, the coroner 
puts his appeal into form; and when the prifoner returns into 
court, he muft repeat his appeal, without any help from the 
court, or from any by-ftandrr. And the law is fo nice, that if 
be vary in a Jingle circutnfiance , the whole falls to the ground, 
and he is condemned to be hanged; if he fail in the colour of a 
horfe, or in circumftances of time, fo rigorous is the law, that he 
is condemned to be hanged; much more, if he fail in eficntials. 

The fame confequcnces follow if he does not difeover the 
whole truth: And in all thefe cafes the approver is convi£ted on 
bis own confefiion. See this do&rine more at large in Holds 
Pleas Crown, vol. a. page 226 to 236. Staunf. PL Crown, lib . 2. 
c. 52. tor. 58. 3 Injl. 129.—A further rigorous circumftance 
is, that it is neceffary to the approver’s own fafety, that the jury, 
fhould believe him; for if the partners In his crime are not con* 
vufted, the approver himfelf is executed. 

Great 
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• 1775. -Great inconvenience arofe out of this practice of approvement. 

■ .—— —No doubt, if it vm not abfolutely neceffary for the execution 

of the law againft notorious offenders, that accomplices (hould be 
. t«M> received as witneffes, the practice is liable to many obje&ions. 

And though, under this practice, they are clearly competent wit- 
netfes, their (ingle teftimony alone is feldom of fufficient weight 
with a jury to convitSl the offenders; if 1 being fo ftrong a tempta¬ 
tion to a man to commit perjury, if by accuffng another he can 
efcape himfelf. 

Let us fee what-has come in the room of this practice of ap¬ 
provement. A kind of bofiti that accomplices, who behave fairly 
and difclofe the whole truth, and bring others to juftice, (hould 
themfelves efcape puni(hment, and be pardoned. This is in the 
nature of a recommendation to mercy. But no authority is given 
to a juftice of the peace to pardon an offender, and to tell him 
he (hall be a witnefs againft others. The accomplice is not allured 
of his pardon ; but gives Ids evidence in vinculis, in cuftody: 
And it depends on the title he has from his behaviour, whether 
he (hall be pardoned or executed. A juftice has no authority to 
fele£t whom he pleafes to pardon or profecute, and the profecutor 
himfelf has even a lefs power or rather pretence to feieft than 
the juftice of peace. 

It refts therefore on ufuge, and on the offender’s own good be¬ 
haviour, whether he (hall be prefixuted or not. And if, in a pro¬ 
per cafe, an application was to be made to this court, by an ac • 
complice to be bailed ; that is, in the cafe of a perfon properly 
within the ufage, and who has fully complied with the requiffte 
conditions, 1 (hould have no difficulty in bailing him, in order 
that he might apply for the King’s pardon. 

I am apprized of the cafe of an accomplice upon a trial before 
Mr. Juftice Gould, the circumftances of which were as follows: 
An accomplice made a fair and fulldifcovery to the fatisfaftion 
of Mr. Juftice Gould , who tried the other offenders. The other 
witnefles who were called upon the trial proved the identity of 
the accomplice by the description of his perfon, but failed as to 
the identity of the other offenders: And the jury, becaufe they 
doubted of the guilt of the others, acquitted them. The counfel 
on the part of the profecution then contended that the accomplice 
ought to be tried: but Mr.* Juftice Gould, , under the circumftancef 
of the cafe, was of a contrary opinion, and 1 think very rightly. 

Thefe being the general rules, let us fee how far the ptefent 
dale is applicable to them, or in any degree falls within the rea- 

14 fon 
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fun of them. A bond is d^te&ed to have been forged: three per- if if* 

fons are*apprehended on fitfpicion j the two Perrtaus and She ^ 

prifoner. The juftices by their affidavit fay, they admitted 
the prifoner as an evidence againft the Perreaat, and (wear *»»• 
they confidered her as an accomplice: and they fay they told her* 

“ that if Hie would fpeak the truth, and the whole truth , not 
“ only in refpe£l of the bond in queftion, but of all the other 
“ forgeries , that then (he (hould b t fafei if not (he would be 
“ profccuted and the truth is, that, in point of law, (he was 
liable to be profecuted for all. 

What is the difclofure (lie makes ? It is this : ** That ’Daniel 
** Perreau came with a knife to her throat, and'threatened to kill 
“ her if (he did not forge one of the bonds in quell ion - that 
** under the terror of death fhe forged it; and that Robert Perreau 
“ brought the bond before ready filled up.'* On this inform¬ 
ation (lie is no accomplice s flic has confeiled no guilt, if the fa£l' 
is true that (lie was under the fear of immediate death} for it is 
the will that conllitutes a crime. She comes, therefore, in the 
character of a perfon injured, in the character of one to whom 
this violence has been done. Inhead of being a party offending, 

(lie is a party of ended as much as a man who has been robbed on 
the highway.—Farther, the juft ices do no treat her as an accom¬ 
plice ; for they ought to have kept her in enftody if (lie had been 
an accomplice ; but they difclurgcd her, and they did right, there 
being no charge againit her. But (lill they fay in their affidavit, 
they did confider her as an accomplice. Suppofe they did 
really think her guilty, (he is not the more or lefs on that ac¬ 
count an accomplice. But what is mod material is, that her in¬ 
formation is flatly contradicted by herfeif; for on a voluntary 
confeflion of her own, (he took the whole guilt upon herfeif, faid 
that (lie alone forged the bond for 7,500/. and that Robert Perreau 
was an innocent man. If the juftices had knotvn of this con¬ 
feflion, they could not have admitted her as an evidence : becaufe 
by that confeflion (lie makes herfeif not only a principal , but the 
only perfon guilty. 

One of the bonds for which (he is now detained, is dated three 
months prior to the bond in which Robert Perreau was concerned. 

Of this bond (he is totally filent, and denies any knowledge of 
the other two. Her information is therefore falfe, and the 
conditions offered to her by the juftices not complied with.—t 
agree with Mr. Davenport , that if (he had made a fair and full 
difclofureof all that (he knew, and the juftices had deceived her, 

Vot. t. * Z under 
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under a protntfe or Aflurance or hope of pardon from them, (he 
- would be entitled to a recommendation to mercy: and in that cafe 
I (hould have been of opinion to bail her, though the juftices had 
in ftriftnefs no right to make fuch a promife, or give her fuch 
a durance. If any evidence or confelTton hab been extorted from 
h£r, it will be of no prejudice to her on the trial. 

The three other judges concurred. 

Ptr cur. let her he remanded. 

Afterwards, at the gaol delivery held at the Old Bailey, in Sep¬ 
tember 1775 * before Gould and Jtjtihurfl juftiLes, and Ilolham 
Baron ; upon the defendant being brought to the bar to plead to 
Ceveral indictments for forgery found againft htr, the fame objec¬ 
tions were made as to the propriety of putting her upon her trial} 
and the judges differing in opinion, it was poftponed, that the 
opinion of all the judges might be taken. Accordingly the en- 
iuing gaol delivery on IVedncfday the 6th of December 1775, held, 
before Afion Juftice, and Burland Baron ; Ajlon Juft ice, upon the 
defendant being brought to the bar, delivered the opinion of the 
judges as follow* * 

Margaret Caroline Ruddy at the laft September feffion, upon your 
being brought to the bar, to plead to feveral imlift mutts found 
againft you for forgery, it was infilled upon by your counfel, that, 
in point of law, you ought not to be put upon your trial at all \ 
as you had confefled yourfclf to be an accomplice before the jufti¬ 
ces of the peace for the county of Middltfexy ami had betn by them 
admitted as an evidence for the crown againft your companions 
in guilt, Robert and Da/del Perreau. The ground of that claim 
was founded upou the fuppofed merit of the difeovery you had 
made: that being admitted to give evidence as'an accomplice, 
and having performed your engagement to the public, by being 
examined before the grand jury, and being ready to have given 
evidence upon the trial, if called upon, yoiwwas entitled to a par¬ 
don, or not to have been profecuted, that you migh*- have time to 
apply elfewhere: that the conftant pra&ice in regard to accom¬ 
plices becoming the King's evidence, was, that they (hould not be 
profecuted for the offence they had confeffed, or fuch like of¬ 
fences : that a contrary conduft would be a breach of faith witH 
you % and would difeourage the future difeovery of criminals, if af¬ 
ter fuch difdofure they were ncverthelefs to undergo profecu- 
tions for their offences. To this it was anfwered, that the diC- 
Covery meant fey law or pufiite to entitle an accomplice to favour, 
muft be a full, ample and true difeovery •, and that it would 

never 
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tocver difcourage the making fuch difcoveries, if crihrinalt 

ing rhemfclves as witheffes, were made ter undcritsod, that ttf .' ' 

entitle thcmfelves to mercy or favour, they are to make a full 
difeovery of all the offences about which they were queftioned, 
and of all their accomplices in guilt. And it'was farther in lifted, 
that you had not made a fair difeiofure, at the time of your 
examination, of all you knew relative to the forgeries which had 
been committed and publifhed; but that you flood charged by 
the grand jury with fcveral other forgeries which you had denied 
the knowledge of Upon the debate of this matter before the 
bench of gaol delivery, the judges prefent not all concurring ill 
one opinion, and it being judged a point of great weight and 
importance in the crimiual law, fit to s be fully conGdered and 
finally fettled, how far, under what circumftances, and in what 
manner, an accomplice received ns a witnefs, ought to be en¬ 
titled to favour and mercy the farther conGderation of the mat¬ 
ter was then deferred, in order that the opinion of all the judges 
might be taken upon the point of law. 


Eleven of the judges have accordingly met, the Lord Chief Ih cater but 

Juftice of the Common Pleas being abfent through indifpoGtion ; 

and have mutually and deliberately conGdercd of the matter, complice 

under all the circumitances, and it falls to my (hare to deliver "nur 'lytytU- 

in your prefence, to the public, the fubflance of their reafons 

; , 1 _ J , , . ; guilt of him* 

upon the occaftou, that tiie gTouml or their refolves may be feifandhis 

rightly uiulerllood. All the judges were of opinion, that in 

cafes not within any llatute, an accomplice, who fully and admitted ■ 

truly diftlofcs the joint guilt of l.imfclf and of his companions, JnTdoee* 

and truly anfwers all qucllior.s that arc put to him, and is ad- 

mitred by juflices of the peace as a witnefs againit his com- ought not 

panions, and who, when called upon, does give evidence accord- ftcutedfof 

in sly, and appears under all the circumflances of the cafe to !>•» own 

, b . J■ , ■ 1 . , r t. to dif- 

have acted a fair and ingenuous part, and to have made a full c ;ofcd; nof 
and true information, ought not to be profecuted for his own guilt 
fo difclofed by him, nor, perhaps, for any other offence of the off. nee de¬ 
fame kind, which he may accidentally, ami without any bad o^Ttta^hy 
deGgn, have omitted in his confeflion. But he cannot by law him. 
plead this in bar to any indi&ment againfl him, nor avail him- ^ 

fclf of it upon his trial; for it is merely an equitable claim ts cannot 
the mercy of the crown, from the magiftrates exprefs or implied h^nw*** 1 
promife of an indemnity, upon cdtjfcftin conditions that have been »*“• h‘«n- 
performed : it can only come before the court by way of appli- on hi, trlSC 
cation to put off the trial, in order to give the prifoner time to 

court to pat off iIm trial, that he may have time to apply fora pardoih 

Z 5» .apply 
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*WMy elfewhere.— Nine of the eleven judges were of opinion, that 
- —- *-> all the circutqfiattces relative to a prifoner's claim of indemnity; 

in fuch a cafe, net only may, but ought to be laid before the 
*«•». court, to enable "them to ezercife their diferetion, whether, upon 
the grounds before them* the trial ihould be put off, and con- 
fequently have intimation given that the prifoner ought not to 
he profecuted. For the diferetiorary power exercifed by the 
jitflicet of peace in admitting accomplices to be witnt-fles, founded 
in praffice only, cannot controul the authority of the court 
of-gaol'delivery, and exempt at all events the accomplice from 
being profecuted. Upon every motion made, upon collateral 
equitable grounds, the court wiil fee and examine into the 
whole truth , and confequcmly ought to be informed of all the 
circumftances affefting the cafe. 

The affidavit of the jullices, therefore, muff in this cafe be 
neceffarily taken into confukration, to fee upon what ground 
they admitted the prifoner as a witnefs. Fur if the court looked 
no further than the prifoner’s own information in the prefent 
cafe, they could not have learnt from thence that (lie had ever 
been conlidered as an accomplice at all; and as fuch had been 
admitted as a witnefs againft the Perreans in either of the pro- 
fecurions. Upon their affidavit it appears that the public faith 
was not engaged but condition, ’/.j; and that there was an ex- 
prefs admonition given to the priihncr, not to conceal any par* 
of the truth. 

The fame nine judges alfo were of opinion, that if the matter 
flood fingly upon the two informations of the prifoner compared 
with the. indidlments again(t her, that (lie ought to have been 
tried upon all or any of them t for from the prifoner’s inform¬ 
ation fhe is no accomplices flic has not confelfed herfelf guilty of 
any offence at all. By her reprefe illation the fliare fhe has had 
in thefe tranfaftions is perfedlly innocent; but flie exhibits a 
charge again (l Robert and Daniel Per rents, the on.e foliating her 
to imitate the hand of William Adair ■ from a paper he pro¬ 
duce*; the other forcing her to do the aft of forgery, under the 
threat and fear of death. Her two informations are contradict¬ 
ory ; and every indiftment that is preferred again ft her, pro¬ 
ceeds upon a falsification of the account flie has given ; for fhe 
anfwers to the juftices’ interrogation, that Jhe does not know of 
. any other forgeries: fo fhe doeS*«ot confefs, make any difeovery* 
or become a witnefs concerning thefe offences; and if fhe has 
fupprefled the truth, and not made a full and fair difclofure, 
flic forfeits all equitable claim to'favour and mercy* But if (he 

has . 
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* * 

has toldthetruih, and the whole truth, the cannot'!* coovi&ed. 

On the other-hand, caking the affidavit of the Radices, and alt - 
die cafe into conftdcration, if (he is guilty of the charge"contained 
in the indictments preferred by Sir Thomas. EranUani, the *>«*»* 
judges are of opinion, as her informations before the juftices hare 
no relation to tliefe charges, they can in no light be applied to 
mitigate her offences. 

Upon the whole, whether the prifoner is guilty or not guilty, 
is a fa& (till to be tried by a jury upon legal evidence only, with* 
out prejudice to the prifoner from any thing which has been inf 
lifted upon in point of law by her counfel to exempt her from., 
any trial at all. For it would be hard indeed upon the fubjefit, 
who has a right to advice and aftiftance of counfel in all matters 
and points of law that may arife upon Ins cafe, if the eventual de» 
cifton of the court againft the points of law infilled upon in his 
behalf, iliould prejudice the fubfequent trial of the fa£ls, which 
is ultimately to be governed by the rules of evidence, and to be 
decided by the verdict of the jury. I hope and truft the fa&s 
will be tried without the lead attention to, or even a remem¬ 
brance of, any one matter or thing whatever, which has either 
made its appearance in print, or been the fubjecl of common con- 
verfation.—I ftiail only add, that an accomplice, who defires his 
trial may be put oft', that he may apply for mercy under all the 
mod regular pretentions before laid down, conftjfis the guilt. But 
under the circumftanccs of this calc, if the prifoner confeftes the 
o.Teuces charged in tliefe indictments, (he has no promife of mercy, 
and no claim to favour for the reafons afurefuid. 

The judges, therefore, are of opinion, that the trial ought to 
proceed *, and I have authority to fay, that the Lord Chief Juftice 
of the Common Fleets concurs in that opinion. 

N. B. The jury brought in their verdict as follows ; «* not 
41 guilty, according to the evidence before us.” 


Holman cl aV. verjus Johnson, alias Newland. *£*^j**» 

^ ss _ UMPSIT for goods fold and delivered: Plea non A&ion lies 
ajfumpftt and verdi£t for the plaintiff*. Upon a rule'to 
fhew caufe why a new trial fhould not be granted, Loyd Mans - which we 
field reported the cafe, which was fhortly this : The plaintiff who % rt , if the 
was refident at, and an inhabitant of, Dunkirk , together with his * e/,v,r J 

tnem ot 1 

cent, lett abroad / tho* the vendor knows they Ire to be run into £«/4W» 

Z 3 partner. 



m 


TRINITY TERM jy GooweIH. B. R. 


■ tfjf. p utter* » Satire of that place* fold and delivered a Quantity of 
r " 7 - tea* for the price of which the a&ian waa brought, to the order 
" ®f the defendant* knowing 1 it waa intended to be fmuggled 
by him into England: they had* however, no concern in tb« 
fmuggling fchetne itfelf* but merely fold this tea to lum, as they 
would have done to any other perfon in the common and ordi¬ 
nary courfe of their trade. 

Mr. Mansfold, in fupport of the rule* infilled* that the eon- 
traG for the iaie of this tea being founded upon an intention to 
make an illicit ufe of it* which intention and purpofc was with 
the privity and knowledge of the plaintiff, he was not entitled to 
the afliftance of the laws of this country to recover the value of 
it. He cited Huberus 2 vol. 53 9 , 530* and Robin fan v. Bland*, 
aUb reported to ftew that the contra& mull be judged of by the laws of this 
Block, country, and confequcntly that an ailion for the price of the tea 
ij$* could not be fupported here. 

Mr. Dunning, Mr. Davenport, ami Mr. Buller, contra, for the 
plaintiff* contended* that the contract being complete by the de¬ 
livery of the goods at Dunkirk, where tht plaintiff niighr law¬ 
fully fell* and the defendant lawfully buy, it could neither 
c!ire£tly nor indireitly be faid to be done in violation of the laws 
of this country ; confequcntly it wr.s a good and valid contract, 
and the plaintiff entitled to recover. It was of no moment or 
concern to the plaintiff wl> •; the defend »nt meant to do with the 
tea, nor had he any interefl in the event. If he had, or if the 
contrail had been that the plaintiff flioulii deliver the tea in Rag* 
land, it would ha v e been a different quefiion ; but there was no 
fueh undertaking on his part. They preil'cd the argument ab 
inconvenient f* and cited feveral cafes. MSS. at Nf. Pri. before 
Lord Mansfold, fittings in Dondon.—h n action brought by the 
plaintiffs, who were lace-merchar.ts in Paris * for laces (which 
were contraband in this country) fold and delivered to the de¬ 
fendant's order at Calais. The quefiion made was. Whether the 
vendor of contraband goods at Paris was not bound to run the 
rifk of their being fmuggled into this country ? But Lord Mans - 
fold held, that as the contrail on the part of the plaintiff was 
complete by his delivering the bees at Calais, he was clearly en¬ 
titled to recover, and the jury found a verdiit accordingly.— 
Raibnty v. Reynas and Ricbardfon , Eafl. 7 Geo. 3. B. R. fince 
reported in 4 Bur. 2,069. & 1 Black. 63 3. where one partner in a 
flock-jobbing contra# lent the other 1,500 L to pay his moiety of 
tlte differcuc?* 00 the rtfmwter day; a&d though this was pleaded 

to 
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to the bond, the court upon demurrer over-ruled the plea, and ijjj, 
held the plaintiff was entitled to recover. Bruflon v. Clifford. " ''\ 
in Chan, before Lord Camden, 4th December, 1767. Apbrock ° 4 *§£r 
v. Halt in C. B. where money paid for the defendant for t J ox *&",* 
gaming debt was held recoverable by the plaintiff. 

Lord Mansfield.-—' There can be no doubt, but that every 
a&ion tried here mult be tried by the law of England ; but the 
Jaw of England fays, that in a variety of circumftances, with re¬ 
gard to contrails legally mide abroad, the laws of the country 
where the caufe of action arofe dull govern.—There are a great 
many cafes which every country fays fliall be determined by the 
laws of foreign countries where they arife. But I do not fee 
how the principles on which that doctrine obtains are applicable 
to the preferrit cafe. For uo country jever takes notice of the 
revenue laws of another. 

The object uni, that a contrail is immoral or illegal as between 
plaintiff and defendant, founds at ail times very ill in the mouth 
of the defendant- It is not for his fake, however, that the ob¬ 
jection is ever allowed j but it is founded in general principles 
of policy, which the defendant has the advantage of, contrary 
to the real ju(lice, as between hint and the plaintiff, by accident, 
if I may fo fay. The principle of public policy is this •, ex dole 
male non oritur <iFtio. No court will lend its aid to a man who 
founds his caufe of action upon au immoral or an illegal aft. 

If, from rhe plaintiff s own dating or otherwife, the caufe of 
allion appears to arife ex turpi caufa-, or the tranfgreffion of a 
pofitive law of this country, there the court fays he has no right 
to be affiiled. It is upon that ground the court goes ; not for 
the fake of the defendant, but becaufe they will not lend their 
aid to fuch a plaintiff. So if the plaintiff and defendant were 
to change fidcs, and the defendant was to bring his a£tion again It 
the plaintiff, the latter would then have the advantage of it § 
for wliei*c both are equally in fault, potior efl conditio defendetUis . 

The queflion therefore is. Whether, in this safe, the plaintifF-s 
demand isfoumlcd upon tire ground of Any immoral act or contract, 
or upon the ground of his being guilty of any thing which is pro¬ 
hibited by a pofitive law of this country.—An immoral contrail 
it certaiuly is not; for the revenue laws themfelves, as well as the 
offences againit them, are all pofitivi juris. What then is the 
contract of the plaintiff? It is this: being a refident and inhabit¬ 
ant of Dunkirk , together with his partner, who was born there, 
he fells a quantity of tcatothp defendant, and delivers it at Durt- 

Z 4 kirk 
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1 775. lirkto the defendant** order, to be paid for in ready money them, 
^ oiu — or by bills drawn perfonally upon him in England. This is an 
wr fiu aft ion brought merely for goods fold and delivered at Dunkirk. 
Where then, or in what refpeft is the plaint id' guilty of any 
Crime ? Is there any law of England tranfgreficd by a perfen 
making a complete fale of a parcel of goods at Dunkirk , am! giv> 
ing credit for them ? The contraft Is complete, and nothing is left 
to be done. The feller, indeed, knows what the buyer is going 
io do with the goods, but has no concern in the tranfaction itfelf. 
It is not a bargain ro be paid in cafe the vendee fliould fuccced in 
landing the goods} but the intereft of the vendor is totally at an 
end, and his contraft completely the delivery of the goods at Dunkirk. 

To what a dangerousextent would this go if it were to be held 
a crime. If contraband clothes are bought in France, and brought 
home hither ; or if glafs bought abroad, which ought ro pay a 
great duty, is run into England ; {hall the French tnvlor or the 
glafs-manufafturer (land to the rilk or lofs attending their being 
run into England? Clearly not. Debt follows the perfon, and 
may be recovered in England , let the contract of debt be made 
where it will; and the law allows a fiftion for the fake of expe. 
diting the remedy. Therefore, I am clearly of opinion, that the 
vendors of thefe goods are not guilty of any oflV.net/, nor have 
they tranfgrefled againft the provitions of any aft of parliament. 

I am very glad the old books have been looked into. The 
doftrine Huberus lays down, is founded in good feniV, and 
upon general principles ofjuftice. I entirely agree with him. 
He puts the general cafe in queflion, thus : Ti/. de mnjliclu legum, 
vol. 1. png. 539. “ In certo loco merces quaxlam prohibits; lunt. 
*< Siveudantur ibi, contraftus eft tiullus, Verum, li merx eadem 
«* alibi fit vendita, ubi none rat interditin, c nipt or comlemnabitur, 
** quia, contractus inde ab initio validuj fuit.” Tranflatcd, it 
might be rendered thus: In England, tea, which lias not paid 
duty, is prohibited ; and if fold there the contraft is null and 
void. But'if fold and delivered at a place where it is not prohi¬ 
bited, as at Dunkirk , and an aftion is brought for the price of it 
in England, the buyer {hall be condemned to pay the price; be* 
caufe the original contraft was good and valid.—He goes on 
thus : “ Verum li merces venditae in altero loco , ubi prohibit sc 
•* funt eflent trader da, jam non fierct condemnation quia repugna- 
** ret hoc juri et commodo reipublirse quae merces prohibuit." 
Apply this in the fame manner.—But if the goods fold were to 
be delivered in England, where they Aye prohibited i the contraft 

is 
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U void, and the buyer (hall not be liable in an a&ionfor dM jtfioe, 
becaufe it would be an inconvenience and prejudice to tlurftate 
if fuch an a&ion could be maintained. 

The gift of the whole turns upon this *, that the condufive de¬ 
livery was at Dunkirk . If the defendant had befpoke the tea at 
Dunkirk to be lent to England at a certain price ; and the plain¬ 
tiff had undertaken to fend it into England, or had had any con¬ 
cern in the running it into England, he would have been 
an offender againft the laws of this country. But upon the fads 
of the cafe, from the firft to the iaft, he clearly has offended a- 
gainft no law of England. Therefore, let the rule for a new 
trial be difeharged. 

The three other judges concurred. 
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i6 George III. B. R. 1775. 


Massey verfus Rice et al\ 

T HIS was a writ of error from a judgment on /lire facias in 
the court of King’s Bench in Ireland , brought to reverfe 
four common recoveries in the Court of Common Pleas there ; 
viz, two of lands in the .county of Limerick, and two of lands in 
the city of Limerick ; but the Court of King's Bench in Ireland 
affirmed them all. 

This cafe was argued twice; firft, in the lad term, by Mr. 
Buller for the plaintiff, and Mr. Alleyne for the defendant; and 
again in this term, by Mr. Wallace fur the plaintiff, and Serjeant 
Walker for the defendant. 

Mr. Buller for the plaintiff in error objefled, that the feveral de- 
feriptions in all the four recoveries were bad. There were four¬ 
teen parcels in each recovery, and the principal obje&ions he 
made were as follow: i ft, As tothe premifes in the county, becaufe 
fome were demanded thus; “ allthofu the ca/le % town, and lands 
« of, Wc. containing by e/lunation fo many acres,” without Set¬ 
ting out the quality of the lands, as meadow, pafture, wood, and 
fo forth ; that a recovery would not lie of a town , and that fo 
many acres by ejlimation were uncertain. Obje£tion 2d, That 
others were deferibed thus; “ all that part of the town and lands, 
« gcc. now or late in the tenure of fuch and fuch a perfon,’* 
which was vague and uncertain. Objedlion 3d, That two parcels 
wer e deferibed as •* containing a plough-land /’ which was alfo 
vague and uncertain. 

In refpeft of the premifes in the city, he obje&ed, that they 
were all demanded by 'the defeription of M mejfuage or tenement 

whiclv 
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which was uncertain* and aUo as being faid to be ** mv prLate 
«« in the tenure, &c.” He inGfted that a recovery has noefie& ■ — 
till execution executed. 1 Rep. Shellef$ cafe. Sir William Jones, 

10 Sir. 1185. Therefore the description of the premifes fliould R «**> 
be fo certain, that the. flieriff may know how to execute it: And 

if bad in ejr&ment, a fortiori in a pretdpe. Bur. 144. 1596. 1601. 

To (hew that the nature and quality of the land ought to be fet 
out, he cited z In ft. 4. — 11 Co. 35. b. 

To (hew that thcfe defcriptions would be bad in eje&ment foir 
want of fetting out the quality of the land, he cited Saver s cafe, 

11 Co. 55. 1 Rol Rep. S5- pi. 29. S. C. Bridgeman 56. 1 Salky 
254. Cro.Jac . 124. Cro. Car. 57;. 

To (hew that both quantity and quality Should be fet out. 

Styles 193. Ley 82. “ four acres by .cflimation is uncertain 
Salk. 254. Mod. 98. S. C. 1 Show. 338. As to the uncer¬ 
tainty of the defeription, “ mrfiuageor tenement, ” he cited 3 Wilf. 

23. where judgment was arrcited on this (ingle objection. Moor 
691. Popbam 22. If the defeription in thefe recoveries are good, 
there would be no ucccflity for any defeription at all. With re- 
fpe£l to the 2d objection, he infilled, the defeription was uncer¬ 
tain throughout. For part of a town might be any quantity: It 
might be a moiety, or more or lefs. So, the words ** now or late 
“ in the tenure ,” are equally vague : Confequcntly, the (lierilf, by 
this defeription, could have no means of finding out the premifes. 

As to the word "plough-land,” he faid it was applicable to every 
thing that affords food for a family, and fo vague, that in 1 Injl. 

69. a. Lord Coke fays, *« a fine (hall not be received de una vie - 
gnta terra for the uncertainty.” He alfo cited 1 Lion. 188. to 
(hew that a fine of a tenement is uncertain : and fubmifted upon 
thefe authorities, that the defcriptions were all defective, idly. 

He contended, that if only one defeription in each recovery was 
bad, the judgment mud be reverfed tn toto, becaufe entire ; and 
therefore hot to be divided : and cited Cro. Car. 4 Js. Sir. 807. 
Cro.El.l6z. 1 Leon. 149. 1 Rol. Abr. 775. pi. 2. Car the w 235. 

2 Str. 934. 

Lord MXnsfield.—T here are fourteen different defcriptions 
of lands in thefe common recoveries. Single out which is the 
(Irongeft. 

Mr. Butler in (lanced the following: All that meffuage or 
** tenement, with the appurtenances, fituatein the lane between 
w the two Abbey Gates, with its appurtenances called, €&.. now 

5 “ or 
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** or late in the pofleflion of J. C. liis undertenants or afligns, 
** in the county of the city of Limerick 

Lord Mansfield. —I remember a calb in ejeftment, where 
there was a doubt how execution fhouid be executed } and the 
court dhefted an iffue to guide the fheriff in delivering execution. 
Mountain has been held a good defeription of lands in Ireland i 
and it was mountaindand in a valley. Vide i Sir. 71. 

Mr. Alleyve , contra , faid he fhouid confidtr, ljl. What degree 
of precifion is required by the Rcgi/lcr to the defeription of lands 
demanded in a f receipt quod rrddat. idly , What indulgence was 
to be given to a common recovery as a conveyance and common 
b durance. 3 d/y. Whether from the locality of thr.fo particular 
lands the deferiptions were not fuilicient. 1 /l, It is a general 
rule that the form of the regifler mufl be followed, but there are 
cafes that admit of a deviation from it. The general principle 
upon which all forms are founded and upheld is, that the defend* 
ant may know what he has to defend j and therefore, whenever 
the term ufed either in tefpeft of the quantity or the quality, is 
fufliciently certain and notorious to anfwer that purpofe, it will 
be good, though not particularly named in the regifler. 1 Rol. 
Rep. 1 65. idly , Great favour is to be fhewn to common reco¬ 
veries, bccaufe they are now a fpecics of conveyance and common 
afTurance of land. They arc not like the cafes cited, mofl of 
which are cafes in ejeilment t wldch are adverfary fuits, and where 
the objeftions arofe in confequcnce of fome eflcntia] deftft, which 
is fatal. But a common recovery is in the nature of an amicable 
fuit, which admits of a greater latitude, and any defeription that 
would be good in a deed, would be good in a common recovery. 
5 Rep. 40. Popham 11. S. C. ^dly, With regard to the local 
fituation of thefe lands in Ireland , it has been always underflood 
that the judges of Ireland know the. defeription of lands in that 
country better than the judges of this court 5 and therefore credit 
ought to.be given to their knowledge. It was fo exprefsiy held 
in Macduncoh v. Stafford , 2 Roll. Rtp. 166 . 1 Str. yi. 1 Bur . 
623—9} which laft cafe, in principle anfwers all the objeflrons 
that have been made to-day. Another argument arires upon the 
ftatutes of Jmfaih, which is, that being after verdift, they are 
now too late. As to the objeftions made to the pmticular de¬ 
feription of thefe lands, \fi t The word H town" in Ireland docs 
not mean as it does here, houfes inhabited, but is merely a tech¬ 
nical defeription of a particular did lift, and is notorious there. 

ld/\' t 
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tdly, With rcfped to the uncertainty of « fo many acres by 1775. 

*« eJUmation ,” it is fufficient if the general boundary be known j -. 

it is not neceflUry that the precife meafure fliould be accurately 
and exa£My afcertained ; and as to the term land, in legal accept- 
ation it always means arable., 3dly; Here the term mefiuage 
or tenement does not (land alone as in the cafe cited, but is ac¬ 
companied with other words deferiptive of its fituation; fuchas, 

«« the lane between the two abbey gates, WV.” which render it 
fufficiently certain for the fheriff to deliver pofleffion : Betides, 
it is the fame description as is ufed in the deed of fettlement by 
which the eftate was entailed. Therefore even if the deferip- 
tions were more doubtful, the court will make fuch a conduc¬ 
tion as will fupport them. 2 Mod. 233. 

Upon a fecoiul argument, Serjeant Walker for the defendant 
cited, 1 Ventris 52. 2 Ventris 31. 2 IVilf. 116. Mr. Wallace 
for the plaintiff cited Popham 203. Noy 86. 

Lord Manshi-I.t*. —The confequences of thefe objections arc 
fo'great; they are fo void of the lead glimmering of reafon and 
common fenfe; and it would be attended with fuch vaft incon¬ 
veniences to the public in many cafes, without a pofiibility of 
doing good in any, if in common recoveries which are a fpecies 
of conveyance ami common aflurance, fuch nice exceptions 
were to prevail; that the ftricleft proof of their being founded 
in law is nccctiary, to induce the covrt to overturn a recovery on 
inch grounds. 

J»y the fettled law of the land, men by deeds may fetter their 
eftates : But tenant in tail when of age may unfetter them, ob- 
ferving a certain form. In tins cafe there can be no doubt of 
the meaning of the tenant in rail, or of his power to unfetter 
this eftate- The only quetiion is. Whether he has done it agree¬ 
able tv> the proper form ? that is, Whether he has deferibed the 
premifes vyith fufficient certainty ? Now the defeription which 
he has ufed, is the identical defeription in the deed which created 
the fettering j and the objection which is made, is not fo much 
that that defeription is uncertain, as that fix or feven hundred 
years ago, in an adver/e a&ion, there was a doubt whether 
fuch an objection would not have lain : and therefore the de¬ 
fendant would make the fame objection and raife the fame doubt 
now. But a common recovery is not an adverfe ad ion. 

It is faid that “ all that mefiuage or tenement with the ap- 
** purtenances fituate in the lane between the two abbey gates, 

** now 
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•* now or late in the occupation of J. C. his undertenants or 
' ** afligns, in the county of the city of Limerick," is too vague 
and uncertain. But one mult look with a microfcopic eye 
to difeover that a mejfuage or tenement , &c. is fo uncertain a 
defeription, as that the Iheriff or any other perfon could not 
know how to find the premifes by it: And the objedion can 
only be made by a perfon who pores over the fyllabks of the 
words. 

The obje£lions are of two forts, and I have no douht as to 
either, lit. That the premifes in the county are demanded thus: 
44 All thofe the cajiles, towns , and land, containing by cjlimatieti , 
** &c.” which it is argued is uncertain both in refpe£l of quality 
and quantity. As to tfyat, it is admitted that 44 caflle" is a good 
defeription in England. 44 7 own" was determined to be a good 
defeription in Cottingbam v. King, i Bur. 623. And “ land* 
means arable land. 

The next objection is, that the pre'mifes in the city are deferibed 
thus } 44 All that mejfunge or tenement , with a garden or meadow 
41 thereto belonging, fituate, &c. and now or late in the occupa- 
44 tion of, which it has been contended would be a bad 

defeription in ejectment. There are many cafes in cje&ment 
which have gone very far indeed : And therefore the do&rine of 
thofe cafes ought not to be extended. As to the authority in 
3 Wilf. 23. which would have great weight on account of its 
being fo recent, the judges in that cafe decided againft their 
own private opinion and inclination, becaufe they held them- 
felvea bound by authority. But there, the words were only 
** mejfuageor tenement ” without any other defeription. Here there 
are other words 44 with the appurtenances and a garden, Ifc." 
which (hew that “ mefiuage or tenement" are two words for 
the fame thing: And that both mean a dwelling-houfe. 

But this is not my fundamental ground of determination in the 
prefent cafe. What I ground my opinion upon is, the principles 
laid down in Dormer** cafe, 5 Co. 40. b. reported alfo in Popbam 
23 j and the diflin&ion the court there take, between adverfe ac¬ 
tions and common recoveries} which at that time were become 
a common alTurance and conveyance of lands, {5V. and which 
the court fay, “ being alfo made by affent between the parties, 
« (hall, and always have had a different expofition from what is 
« given to a recovery by pretence of title, or to the proceeding 
m in any other real aftion to which they are not to be compared: 

« Therefore 
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u Therefore a common recovery may he fufFercd of an advow- 
“ fon, common in grofs, warren, and the. like, and the intent of 
“ the parties (hall be obferved.” Now the objection in this 
cafe is an objection to the very fame defeription as is ufed by 
the anceftor in the deed which cieated the entail. The foie 
objc£t of the recovery is to unfetter the premifes fo emailed ; 
and therefore l will not depart from this anciently eftablifhed 
principle to do fuch cruel injuftice, both again 1 .! the iutention of 
the parties, aud again ft public convenicuce. Not one precedent 
has been cited where fuch an obje£lion has been held good in 
the cafe of a common recovery. But a cafe of a fine has been 
cited where it was allowed, and from thence it has been argued 
by analogy, that it is bad in a common recovery , but the argu¬ 
ment does not hold. 

I agree with Mr. Wallace that the argument of the defendant 
not having made the objection in the fix ft in dance, is of no 
weight. But Serjeant Walker cited a cafe from 2 Ventris 31. 
which is very material; and is fhortly thus: “ In cjedlmcnt a 
« fpecial vtrdidl found, that there was a pari/b of Ribton and a 
« vill of Ribton, but the latter not co-extenfive with the for- 
“ mcr; and that the tenant in tail of lands in the parijh, but 

out of the vill , bargained and fold the lands in the parifh of 
«« Ribton , with covenant to levy a fine and fuffer a recovery to 
“ the ufes of the deed: But the fine and recovery were only of 
«« the lands in Ribton .* The queition was. Whether this recovery 
** was good for the lands in the pari/b of Ribton. ” It was ar¬ 
gued “ that the common law knows no fuch divifion of the 
** kingdom, as parifhea, but only the divifion of villa *, and there- 
“ fore, where a place is named in the record of the law, and no 
“ more faid, it is always intended a vill: Confcquently, tliat 
** the recovery, if it palled any lands at all, could only pafs thofe 
“ in the viU.” But the court in favour of common recoveries 
held, “ that this recovery (hould extend to the lands in the 
C( pari/b of Ribton } and the rather, becaufe it being found by 
<< the verdict that the tenant in tail had no lands in the vill, the 
« recovery mult neccffarily be void, unices it were extended to 
<( the lands in the parifh.’* This decifion is an inftance of li¬ 
berality that would not have been adopted or followed in an 
adverfe pracipe. , So in many other inftances; as an advovufon , 
for which no adverfe action will lie, bat a common recovery 
will. Therefore as the di(tin£tion between amicable and ad¬ 
verfe fuits exifts % as the inconveniences of avoiding the recovery 

would 
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would be great, as no precedent in point is produced, and there 
is no poffibility of doubt about the intent of the parties, I am 
clearly of opinion that the judgment of It. B. in Ireland ought 
to be affirmed. 

The three other judges concurred. 

per Cur . judgment affirmed. 


eftv. 24th. 

One devifes 
thus: “ as 
•* touching 
•* my rve'ld- 
»* ly tftatt, 
«• 1 devife 
«* the fame 
*• as fol- 
** Jows; I 
** give to 
«« my wife 
« E.M. 5/. 
" to be fpid 
“ yearly out 
«* of my cf- 
“ tate at 
“ C. Item, 
to T. M. 
** and £■ 

5/. each, 
“ to be paid 
“ twelve 
“ months 
•« after my 
** deccafe. 

4 ‘ Item to 
«* my two 
“ fons T. 

« M. te 
*• R. M. 

** whom I 
«* make my 
«« 

•* and or* 

«« dain my 

“ file extra- 
" tort, all 
«* my lands 
** and teue- 
“ mint 1 free- 

** ly tabeen- 
** joyed and 
polfcflrd 
*• alike." 

•T. M. and 
R, M. are 
tenants in 
common, and 
takea/ir«. 


Loveagres ex dim. Mudge verfus Blight, et Uxor. 

TN Eje£fment a fpecial cafe was referred; the material fa£ls 
• of which were as follow: That John Mudge being feifect 
in fee of the premifes in queftion by his lull will, bearing date 
the 5th of Augujl 1741, devifed as follows: ** As touchingfuch 
« worldly ejlate , wherewith it hath pleafed God to bJefs me in 
«* this life, I give, demice and difpofe of the lame in the follow- 
«* ing manner and form: Firft of all I give and bequeath to 
«* Elizabeth Mudge my dearly beloved wife, the fum of five 
*« pounds to be paid yearly out of my ejlate called Gloze , and alio 
<* one part of the dwdling-houfe being the well fide, with as 
** much Woodcroft home at her , as fhe fhall have need of, by my 
«* executors hereafter named. 1 give and bequeath unto my 
« fon Thomas Mudge the fum of five pounds, to be paid twelve 
* ( months after my deceafe. I give unto my grand-daughtet 
«« Elizabeth the fum of five pounds to be paid twelve months 
« after my deceafe. Item, I give unto John Mudge and Robert 
it Mudge, my two fons, whom I make my 
“ and ordain my foie executors of this my laft will and teftament, 
«« all and lingular my lands and meflfuages by them freely to be 
“ P°M ed and cn j°y ed a '^ e * and * do hereby utterly revoke and 
•« difannul all former wills and legacies and executors by me in 
c< an y ways before named, willed and bequeathed, ratifying and 
i« confirming this and no other to be my lad will and tedament. 
« In witnefs whereof I have hereunto fet my hand and feal the. 
« day and year fird above written, John Mudge. 

“ Before the fealing of this will, I give to my wife Eli- 
** zabeth Mudge, all my houfehold goods to be deli- 
« vered by my executor, and after my death the faid 
“ goods parted equally, be parted between the exe* 
" cutors alike/ 1 

6 That 
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That the teftator died lesvitigthree fbns; ff ’homos, Join, and 175#,: 
Robert: That Timas, the eldeft, died, leaving the leffor of the 
plaintiff his eldeft ion; that Robert died foon after the teftator, ac*wo. 
and John in April laft, leaving iffae. That the eftate in quet 
tion was worth 20 /. per annum, and the perfonal eftate of the 
teftator worth 60 /. 

The queftion was. Whether the plaintiff is entitled to recovet 
the premifes in queftiori l 

Mr. Wilfon for the plaintiff, dated the queftion to be, what 
ejlate Robert and John Mudge took in the premifes; and infifted 
they took an eftate lot life only. ill. Becaufe there arq no tech¬ 
nical words of limitation , nor words expreffive of the teftator’s 
intereft in the premifes: Only ** lands and mejjuages.” 2dly, 
no circumfances or expreflions that fheW an apparent intention 
in the teftator to pafs a fee. The circumftances from which it 
will be contended that fueh intention does appear, are thefe: 

Firft, the words ** freely to be poffeffed and enjoyed but they may 
be fully fatisfied by the devifees enjoying the premifes for life : 

And it is enough for the plaintiff, if they do not neceffarily 
mauifeft an intention to give a fee ; which they certainly do not. 

'adly, that the eftate is charged with an annuity of 5 /. to the 
teftator’s wife : But here the annuity is a charge upon the land 
(let who will be in poffeflion), not on the perfons of the de¬ 
vifees j therefore not within the principle of the cafes which 
fay, that the payment of a fum of money (hall give a fee. 

3dly, The introductory words ** as touching my worldly e/late 
but thefe words alone do not import an intention to difinherit 
the heir at law; and therefore are not of themfelvcs fufficient 
to carry a fee. Where the word ejlate is ufed throughout a 
will, it may be held auxiliary i but here, in the claufe upon 
which the objection arifes, the teftator has ftudioufly avoided 
ufing the word eftate, and inferted mejfuages and lands in its 
ftead. 4tidy. Some argument may be attempted from the legacy 
given to the heir at lawi but no inference arifes from that cir- 
cumftance, becaufe it is made payable out of the perfonal ef¬ 
tate. Therefore, upon the whole of the will, there are no cir¬ 
cumftances which (hew an apparent intention in the teftator to 
give his younger fons a fee ; at lead the intent is ambiguous; 
and if fo, the heir at law is entitled. But fuppoGng they took a 
fee, the plaintiff is entitled to a moiety. 

Lord Mansfield. —Rcferve that queftion. 

Aa Mr? 


VoL. I. 
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j 775. Mr. Kerby contra. Upon the firft queftion, the only mattef 
for the consideration of the court is, Whether upon the whole 
acrki °f the will taken together, enough appears to (hew the teftator 
* ntent *ed his younger fons (hould take a fee. That he did, 
is manifeft; ill, from the introductory words, “ as to all my 
u Wirldly eftate.** And Co it was held in For refer 157. Ibbet- 
fan v. Beckwith. 1 Wilf. 133. 3 Wilf. 143. and in a late cafe 

PjSitte, 199. Hogan ex dim. Wallis and others v. Jackfon.* idly, From the 
annuity to his wife, which is a charge on the perfon: For the 
words “ by my executors** refer to the whole fentence; and there¬ 
fore are equivalent to a devife to his executors “ they paying** &e. 
which will give a fee- 3 Bur. 1534. 3dly, The legacy of 5/. 
to his eldelt foil, (hews he did not mean him to be the obje& of 
any further bounty. >4thly. The omifiion after the words 
** whom I make my", may be aptly fupplied by the word 
“ heirs'* % which would put an end to the queftion. jthly. 
The words ** freely to be enjoyed by them,** (hews the teftator 
meant to give it as fully and freely as he had enjoyed it himfelf. 
6thly, Before the fealing his will he gives his wife the houfhold 
goods, and devifes them over after his death to his two younger 
fons. 

It is clear from hence that he thought his wife would other- 
wife take the abfolute properly in them: And therefore it is 
a fair inference to fay, that 1101 diftinguifhing between real and 
perfonal eftate, he thought the whole intereft in the real eftate 
pa(Ted, as the perfonal eftate would have done, if he had not 
added the fubfequent limitation. From all thefe circumftances, 
enough appears to (hew the teftator meant a fee, and therefore 
the plaintiff ought not to recover.—As to the fecond quef¬ 
tion, he infifted that the devifees were joint tenants \ and 
therefore that the (hare of the dcceafed brother furvived to the 
defendant. 

Mr. Wilfon contra , as to the fecond queftion contended, that 
the wordr “ to be enjoyed alike'* made them tenants in common } 
for the word ** alike" is equivalent to “ equally” which has 
been held to create a tenancy in common. And this was clearly 
the intention of the teftator: For he was providing for his chil¬ 
dren | therefore it is not natural to fuppofe that he meant the 
furvivors (hould take the whole, and Co leave the family of the 
fbn who died (irft deftitute. 

Lord Mansfield.— The principles by which this cafe muft be 
governed, are fettled by analogy to eftablillied rules refpetting 

the 
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the limitation of e(bites by deed at common law. If a man by 1775* 

deed of conveyance at common law gives land to another gene- —.. . — 

rally, without words of limitation, the donee has only an eftate 
for life. „ But I really believe, that almoft every cafe determined 
by this rule, as applied to a devife of lands in a will, has de- 
feated the real intention of the teftator. For common people, 
and eveu others who have fume knowledge of the law, do 
not diftinguifti between a bequelt of perfonalty, and a devife 
of land or real eftate. But, as they know when they give a 
man a horfe, they give it him for ever; fo they think if they 
give a houfe or land, it will continue to be the foie property of 
the perfori to whom they have left it. Notwithftanding this, 
where there are no words of limitation, the court mull determine 
in the cafe of a devife affirming real eftate, that the devifee has 
only an eftate for life: Becaufe the principle is fully fettled and 
eftablifhed, and no conjecture of a private imagination can (hake 
a rule of law. 

But as this rule of law has the cfie£t I have juft mentioned, 
of defeating the intention of the ieftator in almoft every cafe that 
occurs; the court has Lid hold of the generality of other ex- 
preflious in a will, where any luch can be found, to take the 
devife out of this rule. Therefore, if a man fays, ** I give 
“ all my eflate” that has been conllrued to pafs a fee: or even 
if words of locality are added, as “ all my e/late in A j*’ it 
has been held, that the whole of the teftator’s interejl in fuch 
particular lands will pafs, though no words of limitation are 
added. 2 P. IPms. 524: Becaufe the law fays, that the word 
eftate” comprehends not only the land or property which a 
man has, but alfo the interejl he has in it. So in a late cafe 
from Ireland the court had no difficulty in faying, that the • Hugo* ex 
words ** all my worldly fubjlance ,” in the introductory part of 
the will, meant every thing the teflator had j and that the words fir, ante, 

** all his real ejfeils” in the fubfequent refiduary devife, were 
equivalent to worldly fubjlance, and carried every thing to the 
refuluary devifee. In general, wherever there are words and 
expreffions, 'either general or particular, or claufes in a will 
which the court can lay hold of, to enlarge the eftate of a de¬ 
vifee, they will do fo to effe&uate the intention. But if the 
intention of the teflator is doubtful, the tuIc of law muft take 
places So, if the court cannot find words in the will fufficieat 
to carry a fee, though they (hould themfelvea be fatisfied beyond 
the poffibility of a doubt, as to what the intention of the party 
was, they muft adhere to the rule of law. 

A a 2 Now, 
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Now, though the introdu&ion of a will, declaring that a man 
means to make a difpofition of all bit worldly tjlait, is a ftrong 
circumftance, conaeSed with other words, to explain the tefta- 
tor*s intention of enlarging a particular eftate, or of pafiing a 
fee where he has ufed no words of limitation, it will not do alone. 
And all the cafes cited in the argument, to (hew that the intro¬ 
ductory words in this cafe would alone be fufficient, fall (hort 
of the mark; becaufe they contained other words clearly mani- 
fefting the intention of the teftator to pafs a fee. 

The queftion is always a queftion of conftruftion, and de¬ 
pends upon obfervations naturally arifing out of the will itftlf. 
And therefore, if in this cafe there are words in the will which 
denote an intention in the teftator to give his Tons more than an 

eftate for life, the court'will give efTe& to that intention_Now 

• W*n*et if a man devife lands to another, paying thereout too/.* or any 
aZ^Tii^f ot ^ er S TO ** f um » though he add uo words of limitation, yet the 
devifee (hall have a fee: bccaufc unlefa he were to take a fee, he 
cannot be fure of paying the ico /. So if an eftate be given to 
+ i eton. t0 he fold for payment of debts and legacies f, the purpofe to be 

cafes 196.7. anfwered makes it a fee, without words of limitation. In (hort, 
wherever any thing is directed to be done, which, ftriaiy fpeak- 
ing, an eftate for life only may not be fufficient to anfwcr, the 
court will imply a fee. 

Let us examine then the obfervations that arife upon this will. 
The firft material obfervation upon which it has been argued that 
the teftator meant to give his younger fans a fee in this cafe, is, 
a bequeft to his wife of an annuity of 5 /. EsV, which he gives 
thus: “ I give to my wife the fum of 5 /. to be paid yearly out of 
«« my eftate called Gloze , and alfo one part of the dwelling-houfe 
•* with as much wood-croft home at her, as (he (hall have need of, 

“ by my executors hereafter named.” It is clear, that in this de¬ 
vife, fome word is mifplaced or left out j and where that is the 
cafe, if it be necefiary to difeover the intention of the teftator, 
the court may fupply it. Now the moil obvious word to be fup- 
plied here, as it (trikes me, is the word *« requeft j” at her requejl , 
would make the fenfe complete. Then, as to the*devife itfelf, 
the 5 /. is dire£ted to be paid by the executors out of the eftate, 
and the wood is to be provided at all events j it therefore muft 
ber fuppofed to be brought home from off the effete. But if the 
executors were to take only an eftate for life, they would not 
be able to pay the artttulty during her life out of the profits only, 
pr to.furnifh all the wood (he might want$ becaufe the ftockon 

6 the 
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the eftate might fall fliort. It is but reafonable therefore to in- Iff 5 ? 
fer, that fuch an intereft was intended, as would'enable them to 1 ' ’ 

comply with the teftator’s dire&ions, fully and completely in Ae «M 

every refpe£t. Bmwiv’ 

It is not an immaterial obfervation that has been made upon 

the devife over of the houfhoid goods to the executors, to be 
equally divided between them as the teftator exprefles it, «* after 
•« my death,” which Ihould clearly have been ** after her death!*. 

The next obfervation arifes upon the words * ( whom I make 
“ my, and ordain, £s*c.” The word my, without feme addition, 
means nothing at ail. It cannot mean executors , becaufe the tef- 
tator has exprefsly interred that word afterwards. It feems, 
therefore, moft natural and proper to infert the word heirs. But 
1 red upon the other grounds, rather than upon the conje&ure 
how the blanks fhould be filled up. 

TI »♦* lad obfervation is drawn from the words “ freely to he 
.** poffcjjed and enjoyed by them alike.” Now the word ** freely J* 
ftrikes me as a very material word : For the teftator has charged 
the eftate with the payment of the annuity to his wife, ISc. fo that 
he could not mean by the word “freely” to give it free of incum¬ 
brances. The free enjoyment, therefore, muft mean, free from 
all limitations ; that is, the abfolute property of the eftate. 

Upon thefe obfervations arifing on the face of the will it- 
fclf, coupled with the introductory claufe, 1 am of opinion upon 
the firfi queftion, that the teftator’s intention was to give hisfons 
John and Robert a fee. If fo, it is equally clear upon the fecond 
queftion, that this is a tenancy in common. The word *« alike** 
is the fame as the word “ equally ,” and in the devife of the 
houfhoid goods, the teftator has made ufe of the word equally. 
Therefore the leiTor of the plaintiff is entitled to a moiety. 

The three other judges concurred. 

. Per Ctfr. Judgment for the plaintiff for one moiety. 


Goodwin verfus Crowle, Executor. FruU f , 

• J Nr*, lydw 

E RROR from C. B. in an a£tion of debt, to recover a pe- . ... 

nalty for the non-performance of articles of agreement, be- a penalty, 
tween the plaintiff and the defendant’s teftator. Srfonn- 

The agreemefit was, that the defendant in the original a&ion, ancc co¬ 
now the plaintiff in error, Ihould fink a pit for the teftator, and judgment 


on demur¬ 
rer may be entered up for the penalty, in like manner as before tbs fiat. 8 & a ff'm. j. *. it. but 
than it can ft and only at a ftcvritj for the damagti fuftaintd. 

A a 3 begin 
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* 775 - begin to wort wit Ain 14 days after the date of the agreement, apd 
Goodwin cont ‘ nue working and finking the fame, day and night, the fix 
vtrfii working days in the week, till it (hould be completed. The 
kowib. breach afligned was, that he did not begin to fink the pit in the ar¬ 
ticles mentioned within 14 days from the date of the faid agree¬ 
ment, and continue finking the fame, ISc. prout the articles. The 
defendant pleaded, that he was ready to begin within the 14 days ; 
but that it was agreed between him and the te ft a tor, that before he 
began toftnk the pit, he flio.uld drive or Jink a flongh or drain, &c. 
'and averred that he did immediately begin to fink the faid drain ; 
but before the faid drain could be funk, 20 days had elapfed ; by 
reafon whereof he could not begin to work the pit within the 14 
days. Upon demurrer fo this plea, and argument thereon, the 
court of C. B. gave judgment for the plaintiff, which he accord¬ 
ingly entered up for the whole penalty i$ol. and 23/. 10/. 
cofts. 

Mr. Butler for the ptaintiff in error, objefted, upon the errors 
affigned, ijl, That it did not appear by the record that the plain¬ 
tiff had fuftained any damages. 2 d'y, That no writ of inquiry 
bad been awarded to afeertain the damages. 3 dly. That the 
judgment ought not to have been taken for the whole penalty— 
but only entered up as a fecurity. 

He argued, that fince the ftatute 8 £5* 9 Tf'm. 3. c. 11. feft. 8. 
the plaintiff cannot take judgment, for the whole penalty, any 
further than as a fecurity for the performance of the covenants ; 
therefore the damages ought to have been afeertained by a writ 
of inquiry. At common law the party was at liberty to take 
out execution for the whole debt: This drove defendants into 
Chancery; where, if compenfation could be made, the court 
would not fuffer the penalty to be taken. The occafion of this 
ftatute was to moderate the rigour of the law. And fince the 
ftatute, this court has the fame jurifdiftion as the Court of 
Chancery had before. In reafon and confcience, the plaintiff 
ought not to retain the whole penalty, but only to be indemnified 
quoad what he has fuffered : and cited Drage v. Brand, 2 Wilf. 
377. as in point. Alfo a later cafe, Lys v. Hutchins , 18th 
June 1773, in Cam. Scacc ; but there the court were not all of 
the fame opinion, and it went off upon the infclvency of one 
of the parties. Here the plaintiff has elected'to proceed qnder 
the aft of parliament; for the declaration contains a double 
breach, \Jl, Not beginning within fourteen days. 2d, Not con¬ 
tinuing to work, Iff. which would not have b$en good at com- 

moA 
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won law. i Roll. ii*. Saunders verfus Crawley.. Confequently 
the plaintiff is now bound to abide by the direction of the Sta¬ 
tute, and cannot take advantage of the penalty. 

Mr. Wtod for the defendant. Two objections have been t aken 
to the judgment, iff. That there ought to have been a writ of 
inquiry before final judgment. 2dly, That the judgment ought to 
have been entered up only as a fecurity. The cafe oiDrage verfus 
Brand t depended upon the firft branch of the ffatute. The court of 
C. B. thought the plaintiff had made his deffion to proceed upon 
the ffatute ; and, therefore, that the defendant ought to have the 
fame advantage. There, fe\>cral breaches were affigned; and the 
caufe had gone down to trial, fo that the fame jury might have 
affeffed the damages. But here, the plaintiff has in faft afligned 
only one breach: the covenant is one fingle fentence, « that he 
** fliall begin within fourteen days, and continue to work,” 

But fuppofe it were neccffary for the plaintiff to have fet out 
the breaches, and have a writ of inquiry; yet the judgment is 
regular, and he may now do it. By the ffatute, it muff be the fame 
judgment as before; that is, a judgment for the penalty, and it is 
to ffand as a fecurity. Therefore, the form of the judgment is 
right. 

Lord Mansfield. —The true conftruftion and fubffantial jus¬ 
tice of the aft is, that the penalty Ihall not be levied in any cafe 
whatever; but the judgment in this cafe being upon demurrer, it 
muff be as ufual, to recover the debt. The ffatute direfts that the 
judgment (hall be entered as heretofore ; but then it is only to 
Hand as a fecurity for the damages fuftained. The plaintiff is 
not to afltgn the breaches tiil after the judgment is given. 

If the plaintiff (hould take out execution for the whole penal, 
ty, then is the time to complain: but there is no objeftion to the 
judgment as it Hands; and on that ground only the court give 
their opinion that the judgment muff be affirmed. 

Per Cur. Judgment affirmed. 

Lord Mansfield added, that in cafes where the court of 
Chancery order a judgment to be given as fecurity, it is entered 
up in the ufual form, but the party cannot take out executioa 
ypon it for the fum in which it is given. 
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Freeman verfus The Duke of Chandos et al. et e 

contra. 


A remote 
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general 
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execution 


'T'HIS was a cafe otit of- Chancery ior the opinion of this 
"*■ court, the material fa£ts of which were as follow: 

Mr. Francis Keck being feifed in fee of the reverfion of the 
eftate in queftion, by his will, bearing date the 29th of June 
1728, devifed the fame to his fen John, and the heirs of his 
body; with remainder to his only daughter Mary , and the heirs of 
her body ; with remainder to his fix grand nephews, Ferdinando, 


tho^thc'rc- •A n tb on y> Thomas, Williapt, John , and Robert (of whom John 
verfion was Tracy Atkins was the furvivor,) fucce(lively for life, but not in 
lariy^n con- or der of feniority, and to their firft and other fons fucceffively in 
tempi .non tail male, with remainder to his own right heirs, and died on the 
the genera'’ 29 th of September 1728. 

Jtaffiaemt* J°^ n f° n died on the 23d July 1773, without ifliie, and 
cany it: and inteftate as to this reverfion whereupon all the other nephews 
on'of'the** keing dead without ifliie, it defeemied in equal fevenths on the 
parties be- feven furviving fillers of Francis Keck as coparceners ; of whom 
tJudcJJ/the Winifred the wife of John Nichol was one, and Mary the mother 
*rtftcof the 0 f Mr. Freeman the plaintiff was another, 
star, j n 1740 Winifred Nichol died, without having devifed or dif- 

pofed of the reverfion of her undivided feventh part of the faid 
eftate; and thereupon the fame defeended on her only foil and 
heir John Nichol , father of Lady Carnarvon aftermentioned. 

John Nichol the fon, by will dated the 5 th of March 1746, 
gave all his real and pcrfonal eftate to truftecs in trufl for his 
daughter Margaret Nichol at 21, and her heirs ; and if die died 
before 21, leaving ijfue of her body, then in trull to convey the 
fame to the heirs of her body. 

Overtures having been made for a marriage with Mifs Nichol 
to the Marquis of Carnarvon , propofals were laid before the mat¬ 
ter, entitled propofals for a fettlement, late, viz . “ That in con- 
“ fideration of the faid marriage and fortune m money and lands 
** of Mifs Nichol, to be difpofed of as aftermentioned, isle, it 
“ was thereby agreed, that as foon after the marriage as the laid ■ 

“ Margaret Nichol (hould attain the age of 21 years, the freehold 
** and copyhold eftates of her grandfather and father , (hould be 
** fettled upon the trufts there mentioned.” 


The 
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The Matter reported the propofals proper, in confequenee of 27 ]$*, 
which articles were to be approved of, and were accordingly ap- - . . »w t . 
proved of by the Matter. r *“j£** 

The articles recked the propofals, they alfo recited all the _, Dukch * 
real and prrfonal eftates which Mils Nickel was entitled to, under 
her grandfather and father*! will, and the particulars were fet out 
in feveral fchedules by the Matter j and it was thereby agreed, 
that they ihould be fettled to the ufes there mentioned. Upon 
the Marchionefs coming of age, an a& of Parliament 22 Gee. 2. 
e. 24. was made, incitled, “ An a& for fettling the real and 
** leafehold eftates of the mod honourable Margaret Brydges, 

“ commonly called Marchionefs of Carnarvon, wife of the moft 
“ honourable James Brydges , Efquire, commonly called Mar- 
“ quis of Carnarvon, and late Margarlt Nickel fpinfter, an in- 
“ fant, for the benefit of the faid Marquis and Marchionefs and 
« their iflue; and for applying part of the perfonal eftate of the 
** faid Marchionefs for the purpofes therein mentioned.** 

The a£i reciting the propofals, articles, He. enads, “ That 
** all and lingular the freehold and copyhold eftates of the 
“ faid Margaret now Marchionefs of Carnarvon (except as is 
M therein excepted) in the third and fourth fcheduje to the 
** articles mentioned, and all other the manors, mefluages, lands, 

«* tenements and hereditaments, freehold and copyhold, of the 
“ grandfather and father of the faid Margaret, fituate in the 
** feveral parifhes of St. Andrew, Holborn, &c. or elfewhere in 
** London ; and in the feveral parifhes of Fryern, Barnes, See. or 
** elfewhere in the county of Middlefex and in the parifh of South 
“ Stoneham or elfewhere in the county of Southampton, and else- 
“ where, &c. (hall be veiled and fettled to the ufes therein 
«* mentioned.*' The only variation between the articles and the 
a£l was, that certain debts of the Marquis were to be paid, and 
in confideration of the Marchionefs agreeing thereto, all heir 
eftates were to be fettled upon her and her heirs, in cafe (he fur- 
vived the Marquis having no iflue, or failing iflue between them. 

At the time of the marriage and alfo at the time of palling 
the a£t, Robert Tracy, Anthony , Thomas , and John were alive, 
and Thomas had then a fon living named Dodwtll. 

Margaret Marchionefs of Carnarvon died on the 14th day of 
Auguft 1768, without iflue, and without having made any dif- 
pofition of the faid eftates of her late grandfather and father, and 
inteftate. 

Mr. 
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Mr. John Tracy Atkins died on the 23d of July 1773* with* 
out iffue; and then the reversion of the eftates now in ques¬ 
tion dropt in, and devolved on the co-heirs of the faid Fran¬ 
cis Keck , or the perfons claiming under them: and the Duke 
of Chandos having claimed the (hare late belonging to Lady Car- 
narvon , and the co-heirs oppofing the claim, Mr. Freeman filed 
a bill in Chancery again ft the Duke and all the other claimants 
for a partition, and by his bill controverted the Duke's claim, 
and his Grace filed a crofs bill to eftablifh it. 

The queftion was. Whether the reverfion in fee of one undivid¬ 
ed 7th part of the eftate in queftion, paired under the a£t of 
parliament to the defendant the Duke of Chandos ? 

Mr. Bullet- for the defendant argued, that the intention of the 
parties was, to fettle a)l the eftate both real and perfonal of 
Mifs Nichol , except what was particularly excepted: that the 
propofols were general , without any exception i that both the 
articles and aft of parliament, were intended to carry the pro¬ 
pofols into executionand that the words “ and elfewbere ** in 
the enafting part of the ftatute page 17*. were fufEcient to carry 
the reverfion of this undivided 7th part, though not exprefsly 
mentioned. And if fo, the court would give efteft to fo material 
a word, rather than reject it; more efpecially as this was the 
cafe of a deeds and cited 3 P. IVms. 5 6. 

Mr. Kenyon , contra , for the plaintiff faid, he did not deny that 
the words were large enough to carry the reverfion in queftion, 
if it appealed to be the clear intention of the parties that it 
fhould pafs. But he denied there was any fuch intention. And 
if fo, the court would control the operation of the words «* and 
•< elfenuhere ” which were a loofe general expreftion, rather than 
give it effeft contrary to the intent of the parties. And fo it 
was done in the cafe of Strong verfus Teat , 2 Burr. 912. Here, 
the propofals moved from the Duke of Chandos , whofe objeft 
it was to get as much of the property of Mifs Nichol as he could. 
That there was not a furmife of this reverfion even heing known 
to the Matter; that the articles extended to nothing more than 
was contained in the propofals; and that the aft of parliament 
did not include even fo much. Confequently, as nothing ap¬ 
peared in either of thefe inftruments from which it could be col* 
lefted that the parties had this reverGon in view at the time, the 
coti« would reftrain the generality of the expreftion to thofe 
eftates only, which were in the contemplation of the parties. 

Lor4 
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Lord Mansfield.—T he material point in this cafe is, what 1775. 
the meaning of the parties was, before the palling of the aft: that rtaxmtLt j 

is, whether any thing was then in contemplation, except what nmfot 
theMarchionefs was in poftcftion of. — I have feen fettlements in 
which it has been provided, that if any eftate (hall defcend to 

the wife during coverture, it lhall be fettled to fuch and fuch 
ufes in the fettlement named. In this cafe, the reverlion was 
after four fons and their iflue; and one of them had then a fon 
living; fo that it could be of no great value. We will think of 

it. If we have any doubt, it may be argued again,, but if clear 
we will make our certificate. 

Afterwards, on the 28th of November in this term,, the court 
certified in thefe words : . 

“ Having heard counfd on both Odes, and conGdered this 
** cafe, we are of opinion, from the propofals, report and articles, 

** that the intention of the parties was to fettle all the real and 
*( perfonal eftate of Mifs Nichol which fhe had from her father 
** or grandfather, except what was particularly excepted; 

<f Though, probably, this remote reverfion might not then be 
** in contemplation ; and, therefore, the words of the articles do 
“ not exprefsly include it. We confider the aft of parliament, 

“ as a fettlement, to execute the articles, with the variations 

mentioned in the preamble: and though this remote revere 
f* lion might not then be particularly thought of, yet the gene- 
** rat words are fujftcient to include it; and the intention of the 
** parties was to include all . Therefore, we are' of opinion, that 
“ the reverjion in fee, of one undivided feventh part of the eftate 
•* in queftion, did pnfs , by the aft of parliament in t the plead- 
V iu^s mentioned, to the defendant the Duke of Chandos .** 


p-REEMAN Efq. verjus Duke of Chandos et al. et e Ssme 

contra. 

'■Jl 'HIS was a branch of the laft cafe and fent from the Court one devifes 
pf Chancery alfo for the opinion of this court; the material 
fafts were as follow * counties of 

Robert Tracy , in whom the reverfion in fee of one undivided 
feventh part of the Keck eftate, {vide the laft cafe,) was veiled as ttr vxAelfe- 
claiming unde* one of the co-heirs of the fa id Francis Keelt % made TimgJJmtf 
his will dated 16th of October 17 66, and thereby devifed *.* all ^fceesjtt- 

j to certain tkarget thereon, and /imitations in hi* marriage Jett/rmmt named} in trufi to Rand 
feifed of the faid eftate* in G. and if'. <v elftwbert, to certain ufes. His eftates in G. and DPI 
Were the only eftatea charged or mentioned in his marriage fettlement. But he was alfo entitled 
to a reverfion of certain eftates In rhe counties of Oxford and fT’utt, Held that this reverfion 

? a(fcd by the words " eJfrwbere in tin kingdtm of England." 

- . «* and 



9H 

ms- 


Tdsxmam 
m ti jm 
Duka of 
Camsos* 


MICHAELMAS TERM 16 Geprce HI. B. R. 

" and every his manors, mefluages, lands, tenements, heredita- 
“ ments, and premifes with their and every of their rights, 
. ** members and appurtenances, in the counties of Gioucefter and 
**■ Worcefer and elfewhere in the kingdom of England, and all his 
« eftates, ufe, benefit andlntereft in reverfion, remainder or ex- 
“ pc&ancy, to trufteea, fubjeft to certain charges thereon, and 
to certain limitations and-eftates to allhis brothers Severally, and 
“ their refpedlive firft and other Tons in and by his marriage fet- 
«* dement, bearing date the 5tli of Augujl 1735, exprefled and 
u declared; in truft, in cafe he liimfelf and his faid brothers 
“ fliould all die without iflfuc male of his or their body or bodies, 
« or his faid brothers fhould die before the age of 2;, then, 
** to (land feifed of the faid eflates in Gioucefter , JKorcc/Jer 
«« or elfewhere and the reverfion or reverfions of fuch eflates, 
*< and of all his eflatc, ufe, benefit, and intcrefl in reverfion and 
expe&ancy therein to the ufes there mentioned.” 

By the marriage fettlement of Robert Tracy , the eflates in 
Gioucefter and Worcejltr were limited to himfelf for life, remain- 
der to his firft and other fons in tail male, remainder to his three 
brothers John , Thomas , and Anthony , and their faid firft and other 
fons, fucceffively in ftri£l fettlement. 

After the death of Robert Tracy without iffue, on/the 28th 
September 1767, John Tracy thinking the reverfion in queftion 
did not pafs by the will of Robert Tracy , made a codicil to his 
own will dated Augujl ift 1768, and thereby devifed the fame 
to trufteeson the trails there mentioned. 

Lady Hereford , the firft devifee under Robert Tracy's will, 
claimed this reverfion ; as did likewife the devifees under the 
codicil of John Tracy. 

The queftion was, whether the reverfion in fee of one undi¬ 
vided feventh part of the Keck eftate veiled in Robert ’Iracy did 
pafs by the will of Robert Tracy ? 

Mr. Kenyon was about to argue for Lord Hereford, but Lord 
Mansfield called upon the other fide to go on. 

Mr. BtUler for Mr. Freeman argued, that from the words of 
the will referring to the limitation of the eftates in the counties 
of Gioucefter and Worcefter and the charges thereon, it was 
manifeft the teftatoT had no other eftates than thofe in contem¬ 
plation, at the time of making his will; and therefore, the re¬ 
verfion in queftion, which was a reverfion of eftates in Oxjordftnre 
aiyl Wilt/hire, would not pafs by the words “ elfewhere in the 
kingdom of England f” and cited Strong verfus Teat, 2 Bur. 
912. as in point. 


Lotd 
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Lord Mansfield flopped Mr. Kenyan , 'faying it was too dear vjre. 
for him to give himfelf any trouble about it. If the words of r —" * 1 w 
the will are not fufficient to carry the premifes in queftion* the 
dragnet of conveyances will never end.—Afterwards* on the 20th JMeref 
of November in this term* the Court certified in thefe words. 

“ Having heard counfel on both fides* and confidered this 
** cafe, we are of opinion that the reverfion in fee of one undi- 
** vided feventh part of the Keck eftate* veiled in Robert Tracy , 

“ did pafs by the will of Robert Tracy** 


Chamberlin et al. ver/us Songhurst. 

JN cafe, for money had and received’to the plaintiff's ufe, the 
fads at the trial appeared to be as follows. The plaintiffs 
were owners of a waggon which pafled loaded through a turn¬ 
pike belonging to a turnpike road* called the Kent road.—The 
defendant was appointed by the truftces of that road a colle&or 
of tolls, and to weigh carriages palling on the faid road under the 
flatutes 13 Geo. 3. c. 84. and 14 Geo. 3. c. 82. among other ads. 
The plaintiff’s waggon weighed 18 hundred overweight. The 
defendant infilled upon being paid at the rate of 20 s.per hundred 
for the whole overweight* which by that mode of calculation 
amounted to 18/. and was paid accordingly.—Upon the gene¬ 
ral ifliie pleaded* a verdid was found for the plaintiffs for 13 /. 
& 6 d. and cofls, fubjed to the opinion of the court on the fol¬ 
lowing queftion; «* Whether the defendant ought to have received 
** at the rate of 20 s. per hundred for more than three hundred 
** weight of the eighteen hundred overweight.” 

In cafe he ought not to have received the whole fum of 18 /. 
the pojlea was to be delivered to the plaintiffs. In cafe he ought 
to have received the whole fum* a nonfuit was to be entered. 

Mr. Morgan for the defendant argued* that by the conflrudion 
of the flatute 13 Geo. 3. c. 84.1. and 14 Geo. 3. c. 8 z.feff. 2. 
the defendant was entitled to take 20 1. additional toll for every 
hundred overweight* whenever fuch overweight exceeded 
fifteen hundred weight* which it did in this cafe; and* therefore* 
that a nonfuit ought to be entered. 

Mr. Lucas , fontra, for the plaintiffs infilled, that fo much of 
fiat. 13 Geo. 3. c. 84. as empowers the truftces to take an addi¬ 
tional 20 s. per hundred for every hundred overweight* was re¬ 
pealed by fiat. 14 Geo. 3. c, 82. fell. 2. and that the fum to be 
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x 77f* ta ^ cn * a ** n additional toll for the overweight in this cafe, ought 

— .. — to have been calculated according to the following proportion 

mentioned in this lattei ftatute; viz. 3 d. per hundred weight for 
the ill and 2d hundred weight \6d. for every hundred weight 
HvasT. above two* and not exceeding five ; 2 s. 6 d. for every hundred 
above five and not exceeding ten; 5 /. for every hundred above 
ten* and not exceeding fifteen* and 20/. for every hundred above 
fifteen* which would have amounted only to 4 /. 19/. 6 d. in all, 
inftead of 18./. which was the fum demanded of* and actually 
paid by the plaint id- And of this opinion was the court. 

Per Cur. Poftea delivered to the plaintiff. 
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Mnimy, WlLKlNSON qui tiVtl , VCrJltS ALLOT. 

2Vcv. * 7 th. 

Where a fui IN debt upon the Jlat. 21 Hen. 8 . e. 13. for non-rcfidence, the 
tom inform . defendant pleaded the general iffue* and at the trial the plain¬ 
tiff was nonfuited. Mr. Davenport for the plaintiff had obtained 
. a rule to (hew caufe why the mailer fliould not be reftrained 
from taxing the defendant his colls: and now in fupport of the 
rule* infilled* that as the plaintiff* if he had recovered* would not 
have been entitled to coils, it was neither legal, nor jufl* nor 
reciprocal, that in the event of his having failed* he fhould pay 
coils to the defendant. That by /lat. 24. H. 8. c. 8. a defend¬ 
ant can have no coils on a nonfuit or verdid, where the plain¬ 
tiff fues to the king’s ufe* which was the cafe here; becaufe half 
the penalty belongs to the king: That the Jlat. 18 El. c. $.feff. 3. 
did not extend to this cafe* but only to cafes where the whole of 
the penalty belongs to the informer* or where he is the party 
grieved, and cited 1 Anderf. 116.pl. 162. as exprefsly in point to 
this purpofe. 

Mr. Partridge , contra, mentioned the Jlat. 23 Hen. 8. c. 15. Jeff. 
1. and Jlat. 4 Jac. 1. c. 3 .Jeff. 2. but relied chiefly on the Jlat. 
28 El. c. 5. Jeff. 3. the obje£l of which lie infilled was* to pre¬ 
vent vexation in common informers} and* therefore* had exprefsly 
provided, “ that where any informer on any penal ftatute ihall be 
•« nonfuit* he fliail pay to the party defendant his coils and char- 
“ ges* WV.” That nothing could be more vexatious than the 
prefent ad ion* there being no lefs than Sixteen charges of non- 
refidence* in all of which, the plaintiff had failed ; and alfo a 
charge of occupying a farm contrary to the ftatute* in which he 
had likewife failed. That as to the diftin&ion taken between a 

8 common 
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common informer, who is entitled only to half the penalty, and 
one who is entitled to the whole, nofuch diftin£tion is t6 be found 
in the books : But the diftin&ion is between a common informer 
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and the party grieved, the former being liable to cofts, the Jat- 
ter not; and cited i Barnes 124. Jeynesqui tam v. Stephenfon *, * VuU % * 
as in point. That here the plaintiff was not the party grieved, jj 
and therefore was liable to cofts. cafe. 


Mr. Gtabam on the fame lide cited Salk. 30. Kirkham v. 
Wheeler. “ Profecutors qui tam, are looked upon as common in- 
" formers and a note at the end of that cafe, in which it is faid, 
that ** where a ftatute gives a penalty to a f ranger, he is a cotn- 
** mon informer, and (hall pay cofts upon fat. i8 El. c. 5 : other- 
** wife where the ftatute gives it to the party grieved, for he is 
** not liable to cofts.” • 


Lord Mansfield. It is a certain principle that the king him- 
felf neither pays nor receives cofts in any cafe. But this is not 
a fuit profecuted by the king, though he would have been end- 
tied to a moiety of the penalty if it had been recovered : But it is 
the fuit of a common informer. The fat. 23 Hen. 8. c. 15. is 
out of the cafe. But the fat. 18 El. c. 5. is decifive. In thefe 
qui ta.n a&ions, there is liberty given to the informer, by the fame 
claufe of the ftatute as .provides for cofts, to compound for the 
offence with leave of the court, which (liews they are common 
informers. It is an exceedingly plain cafe. I think the plaintiff 
ought to pay cofts, and alfo the cofts of this motion. 

Aston Juftice.—There is a cafe of Greetham verfus the Inhabit¬ 
ants of the hundred of Theale, reported in 3 Burr. 1723, theground 
of which, after it was decided, fome of the judges thought the 
court had quite miftaken and mifapprehended. Mr. Juftice 
WilnM and I thought fo upon talking it over afterwards, and 
were for fetting the matter right, but the cofts were taxed. The 
mi (lake upon which the court went was, that the plaintiff being 
the party 'grieved, would have been entitled to cofts if he had 
recovered} and, therefore, having failed, ought to pay cofts to' 
the defendant. But in fa&, the plaintiff would not have been 
entitled tv cofts on the fat. 9 Geo. t. c. 22.fell. 7. upon which 
that a&ion was brought; becaufe it is a ftatute fubfequent to the 
ftatute of Glouce/ler, which gives cofts only where damages were 
before recoverable. Now before the fat. 9 Geo. i.c. 22. no 
damages were Recoverable for what is there made the fubje£fc of 
an a&ion againft the hundred j therefore the plaintiff could not 
have had cofts if he had fucceeded; and confequently the 

defendant 
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defendant was not entitled to any nnder the fiat, 4 Jac. 1. e. 3. 
I would not have that cafe therefore, considered as a precedent $ 
becaufe the court afterwards found that they had certainly mif- 
apprehended the ground upon which they determined it. 

The distinction taken in the books is this; wherefoever a Sta¬ 
tute fubfequcnt to the Statute of Gloueefier increafes damages to 
the double or treble value, where damages were btfort given, the 
plaintiff (hall recover eofis, and thofe coils (hall alfo be doubled or 
trebled, as the (latute may be. But where Single, double, or treble 
damages are newly given by fuch fubfequent (latute, where no da¬ 
mages were formerly recoverable, there the plaintiff (hall recover 
thofe damages only, and no cofis : becaufe the Statute of Gloueefier 
does not operate to add coils to what is given by fuch fubfequent 
(latute. 2 Infi. 289. Gilb. Hifi. C. P. 258, 259. Therefore I 
am of opinion the rule ought to be difeharged. 

Ashhurst JuStice. The object of this Statute was to prevent 
vexation in common informers; and therefore, in that refpeCt, 
there is no distinction between a common informer qui tarn, and 
one who is entitled to the whole penalty ; for he may be juit as 
vexatious when he profecutes on behalf of the king and himfelf 
jointly, as when he fues on his own feparate account. 

Per Cur. Rule difeharged. 


THE END OF MICHAELMAS TERM. 
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Farren qui tam , verfus Williams. 

, jpHIS was an information qui tam on the flatute j j El. c. ^ 
_/£>#. 39. brought in the court of Quarter Seflions, in the city 
of London , agaiuft the defendant, for cxercifing the trade of a 
tallow chandler, not having ferved feven years apprenticelhip. It 
was removed by certiorari into this court, and tried before Lord 
Man field at the fittings after ‘Trinity 'Term 1775, when the de¬ 
fendant was found guilty. 

Mr. Dunning iall term obtained a rule to fhew caufe, why the 
judgment fhould not be arretted for want of jurifdi&ion in the 
ieflions, upon the authority of the refolution of B. R. upon the 
flat. 21 Jac.c. .\. feEl. 1. in Sir Wm. 'Janes 193. 

Mr. Wuli;ice t Mr. Bearer oft and Mr. Buller now fhewed caufe, 
and infilled, that by the flatute 5 El. c. s\.feft. 39. and flat. 31 
El. c. 3. jefl. 7. the quarter fe (lions had a jurifJielion by informa¬ 
tion ; otherwife they could have no jurifdiclion at all, for they 
certainly could not proceed by way of indidlment: and cited 
I Bur. 543. Res v. JEright. I Salk. 373.. Hob. 183. 327.—— lira, 
Juc. 73. 178. Bn Jr. 216. Rex v. Holmes. 

Mr. Dunning for the defendant faid, he admitted the courts 
of Wejlminjler could not take cognizance of offences againit the 
flat. 5 El. c. 4. unlcfs committed within the county where the 
courts fit j and fo the cafes cited certainly proved, but they proved 
no more. Uut what he fiiould contend for was, that the court of 
Quarter Seffions had no authority toprocced by information in any 
cafe, unlcfs it was exprefsly given them by flatute : And that the 
flatute in this cafe gave no i'uch authority. In fupport of this 
general propofition, he cited 6 Co. 19 b. Gregory verfus B!ajhjield t 
and Cro.El. 737. Barnaby v. Goodale : Wherein error from a 
judgment in Bury upon an information on the (tat. 5 El.c. 4. 
that point was exprefsly adjudged. 

Lord Mansfieid afked, if it appeared that the information in 
that cafe was before the Quarter-Sc fiious. 

Mr. Dunning. It does not exprefsly appear in words, but it could 
be at no other court: if it had been at the fedious of oyer and ter¬ 
miner, the objection would equally hold.—Asto thcobje£lipn that 
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1776* the Quarter Sc ffions have'no jurifdi£Uon stall, unlefsthey cjm pro- 
— ceed by information, they clearly may proceed by indidtmem. 
The modes of proceeding are by [flat. 5 Eliz. c. 4. fin. 39. given 
diflin£lly and feparately, reddendoflngulafingulis : Civil jurifdic- 
tion, by fuit, {5V. to Courts of civil judicature ; criminal jurif- 
. didlion, to Courts of criminal judicature } and bill of complaint, 
to the prelident in council. 

Lord Mansvieijd. -The whole queflion turns upon the 39th 
feftion of the flatute. The words are very much embarrafled, and 
the matter does not feem to be fettled bv any of the cafes. I 
wifh to know' the pra£lice; and to inquire of fome of the old 
clerks of affile how the ufage has been at oyer and terminer . 

• Mr. Wallace faid there had been fome tried at Lancajler . 

Aston Jullifce.-—And'dfewliere. I do not think the old cafe 
of Gregory v. Blafi-field in 6 Co. IjJ. is conclufive : Ami if it has 
been a pra&ice long received, we fhould do wrong to overfetit. 
As to the cafe of Barnaby v. Good ale, Cro. El. 737. it does not 
appear that the ccuTt at Bury was a court of icilions, or of oyer 
and terminer. Cur. advifare vult. 

The next day Lord Mansfield mentioned this cafe, and cited 
an opinion of Holt Chief Juilice when at the bar, out of a note 
book belonging to the late Mr. Gill of Durham. The queflion 
fubmitted for Ilolt's opinion was, c ‘ Whether an action could be 
“ brought in the corporation coun for excrciting a trade con- 
“ trary to the flat. 5 El. c. 4 ?” and the opinion was as follows » 

*« l conceive an- a£lion cannot be brought in the corporation 
<* court: Hut an information qui tarn may be brought in the cor- 
“ poration court of felFiotis. John Holt." Iiis Lortlfhip add¬ 
ed, that he had mentioned it to fcveral of the judges, who faid it 
had been cuftomary on the circuits to try fuch informations. 

Mr. Juflice Jljlon faid, he had inquired of fome perfons of 
great experience in feflions bufinefs j and was informed by them, 
that it had been ufuai to file fuch informations. 

Per Cur .—The rule for arrefling the judgment mutt be dif- 
chargcd. 
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Rex verjus Erasmus Warren Clerk. 

TV/ 1 R. Bullcr lafl term ffiewed caufe againfl a mandamus to 
reftote William Read/hnw to the office of 'parifh clerk of 
Hampflead: He Hated that the clerk was appointed by the mi- 
nifter. That he bad fince become bankrupt, and had not ob¬ 
tained bis certificate ; that he had been guilty of many omiffions 
if removed by him without fufficient caufe, a mandamus will lie to reRore him. 
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in the regifter; was aftually in prifon at the time' of his re¬ 
moval, and had appointed a deputy who was totally unfit for 
the office: And therefore fubmitted that there was fufficient 
caufe for removing him. 

Mr. Lucas t contra , infilled that the office of parifh clerk 
is a temporal office durante vita : That the parfou cannet re¬ 
move him : and that he has a right to appoint a deputy: And 
cited t Bur. 367. 2 S/r. 942.—1108. 11 Mod. 261. 

Lord Mansfield then faid, there was an application of this 
fort in a cafe, Rex v. Proflor. Mich, is Geo. 3. where the par- 
fon removed a parifh clerk appointed by the former incumbent. 
There the right of amotion was in queftion ; and all agreed it 
mult be fomewhere, but that cafe was not decided. 

Aston Juftice.*—The court in that fcafe recommended it to 
the miuifier to reftore him upon his alking pardon *. 

Lord Mansfield. —What remedy is there in Wefiminfier-hall 
to remove him ? lie certainly has his office only quamdiu bene 
ft K e (f e rit. But though the minifter may have a power of re¬ 
moving him on a good and fufficient caufe, he can never be tire 
foie judge and remove him ab libitum ; without being fubjeft to 
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the control of this court. 

Aston Juftice.—As long as the clerk behaves himfelf well 
he has a good right and title to continue in his office: There¬ 
fore if the clergyman has any juft caufe for removing him, he 
fhould ft ate it to the court. — Accordingly the court enlarged 
the rule to this term, that affidavits might be made on both 
fides, of the caufe aud manner of amotion. Adjornatur. 

And now on this day, upon reading the affidavits. Lord Mans- 
field faid, it was fettled in the cafe of Rex v. Dr. AJhton, 28 Geo. 2. 
1754. “ That a parifh clerk is a temporal officer, and that the 
« minifter mull fhew ground for turning him out.” Now in this 
cafe, there is no fufficient reafon affigned in the affidavits that 
have been read, upon which the court can cxercife their judg¬ 
ment ; nor is there any inftance produced of any mifbehaviour 
of confequence : therefore the rule for a mandamus muft be 
abfoiute.' Per Cur. Rule abfolutc. 


Hambly et «/’, Affignces of Moon vetjus 
Tkott Adminiftrator. 


Stmt day. 


IN Trover again ft an adminiftrator cum tefiamento annexo, the Tram don 
declaration laid the cooverfion by the tefiaior in his lifetime. n 

* I omitted infcrtiug the cafe of Ktx verfu* Trt&er in it's place, becaufe it was **'*“*_ 
compromifed as above} aud the Court pave no opinion. verfion by 

B b 2 Plea, his teftator. 
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Plea, that the teflator was not guilty. Vtrdift for the plaintiff. 

Mr. Kerby had moved in arrefl of judgment upon the ground 
of this being a perfonal forty which dies with the perfon ; upon 
the authority of Collins v. Fenner ell *, and had a rule to (hew 
caufe. 

Mr. Buller laft term {hewed caufe.—The objeftion made to- 
the plaintiff’s title to recover in this cafe is founded upon the old 
maxim of law which fays, aElio perfonalis moritur am per- 
fond. But that obje£lion does not hold here } nor is the maxim 
applicable to all perfonal aftions ; if it were, neither debt nor 
affumpfit would lie againft ait executor or adminillrator. If it is 
not applicable to all perfonal aftions, there mud be fome re- 
ftriftion; and the true diftinftion is this ; Where the aftion is 
founded merely 'upon an injury done to the perf.m, and no 
property is in queftion 5 there, the aftion dies with the peifon : 
as in aflault and battery, and the like. But whtre ptoperty is 
concerned, as in this calc, the aftion remains nulwithftamiing 
die death of the party. 

Trover is not like trefpafs, but lies in a variety of cafes where 
a party gets the pofleffion of goods lawfully. It is founded 
folely in property : And the value of the goods only can be re¬ 
covered. Therefore, the damage sure as certain as in any aftion 
of affumpfit. As to the cafe of Cdiins v. Fennercll it is a fingle 
authority and was not argued ; therefore, moil probably was 
determined {imply on the old maxim. But Savile 40,. cafe yc. 
is direftly the other way. 

"Where the damages are merely vindiftive and uncertain, an 
aft ion will not lie againd an executor ; but whcic the aft ion is to 
recover property, there the damages are certain,, and the rule does 
not hold. This is an aftion for flieep, goats, pigs, oats* and 
cyder converted by injuftie'e to the ufe of the perfon deceafed : 
Therefore, this aftion does not die with the perfon. 

Mr. Kerby contra for the defendant cited, Palm. 330'. where 
Jones Juftice faid, “ that when the aft of the teflator includes 
*» a forty it does not extend to the executor j but being perfonal 
•* dies with him ; as trover and cottver/ion does not lie againft an 
w executor for trover fait par lay.” Collins v. Fennerell above cited. 

Here, the goods came to the hands of the teftator, and he 
converted them to his own ufe. Trover is an aftion of 
tort } and conversion is the gift of the aftion : * No one is an-, 
fwerable for a tort, but he who commits it; consequently this 
aftion can only be maintained againft the perfon guilty of fuch 
converton. But here the converfion is laid to be by the tefta- 
** tor. 
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for. Therefore the judgment mufl be arrefled. The diftinc- 
tion that has been taken in the books is, that the affirm may be 
maintained by an executor but not againft him. Popbam 31. 
Hughes v. Rob;th im Pophnm 139. Le Mafon v. Dixon. 

Lord Mansfi 1 i.D. If this cafe depends upon the rule, a&ioper- 
fanalis moritur cum pcrfon;i % at prtfent only a di&um has been 
cited in fupport of the .ireument. Trover is in form a tort % but 
in fubftance an aftion to try property. 

Mr. Kerby. The ex-vutor is aufwerable for all contracts of 
the teftator, but no- {or torts. 

Lord Mansi- ei o. fhe fundamental point to be tonfidered in 
this c.ifc is, whether il a man gets the property of another 
into his hands it m iy he recovered againft his executors in the 
form of an aflion of trover, where tlnVe is an aflion againft the 
ex- cutrrs in another form. It is v.erely a diftinclion whether 
the iclief (halt h, in this form or that. Suppofe the teftator had 
fold the ft» rp. csV. in tjueitinn ; In that cafe, an attion for money 
had and received would lie. Suppofe the teftator had left them 
in fpt cir to the executors, the converlinn niuft have been laid 
againft the exc-rut >rs. There is no difficulty as to the admi- 
liiilralhn of the aflets, becaufe they are not the teftator’s own 
property. Suppofe the teftator had confumed them, and had 
eaten the fhcep ; what all ion would have lain then? Is the execu¬ 
tor to get off altogether ? I flull he very forry to decide that 
trover will not lie, if there is no other remedy for the right. 

Aston Jullice. Suppofe the executor had had a counter de- 
mand againft the plaintiff, -he could not have fet it off in Tro¬ 
ver : but in an action for money had and received, lie might. If 
thefc things had been left by the tellator in fpecie, the conver- 
fion muft have been laid to be by the executor. There feems to 
be but little difference between actions of trover, and a£lionsfor 
money had and received. As at prtfent advifed, I incline to 
think trover maintainable its this cafe. 

Ashhurst Jullice. The maxim does not hold as an univerfal 
propofition j becaufe ajfumpfit lies. • As to the cafe of Collins v. 
Fennerell, all the court conffdered.it as unargued, and given up ra¬ 
ther prematurely by Mr. Henley. 

Lord Mansfield. The criterion I go upon is this: Can jullice 
poffibly be done in any othtr form of action ? Trover is merely 
a fubftitute of the old action of detinue. 2 Keb. 502. Vtntr. 30. 
Sir ST. Raym. 95,——The Court ordered it to Hand over. 
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Upon a fecond argument this day, Mr. Dunning cited Cro. 
Cftr. 540—I Sid. 8ft*. 

Lord Mansfield. Many difficulties arife worth confederation. 
An adion of trover is not now an a&ion ex ma/efcio t though it is 
fo in form *, but it is founded in property. If the goods of one 
perfon come to another, the perfon who converts them is anfwer- 
aide. In fubflance f trover is an a&ion of property. If a man re¬ 
cedes the property of another, his fortune ought to anfwer it. 
Stippofe he dies, are the a {lets to be in no refpedt liable ? It will 
require a good deal of conflderation before we decide that there 
is no remedy. 

Aston, Juflice. The rule is, quod oritur ex deliflo t non ex eon - 
traciu, (hall not charge an etrrutor. 2 Bnc. Abr. 444, 445. tit. 
Executors andadminiflratoft. 5 liac. Abr. 28c. tit. Trover. Where 
goods come to the hands of the executor in fpreie, trover will lie i 
where in value , an aflion for money had and reaived. But the 
difficulty with me is, that here it dots not appear whether the 
goods came to the hands of the defendant in Ipecie or in value. 

Cur. advifare vult. 

Afterwards, on Monday , February 12th, in this term, Lord 
Mansjield delivered die unanimous opinion of the court as fol¬ 
lows: 

This was an a£lion of trover againfi: an adminiftrator, with the 
will annexed. The trover and converjion were both charged to 
have been committed by the teflator in his life-time : The plea 
pleaded was, that the tijlator was not guilty. A verdift was found 
for the plaintiffs, and a motion has been made in arreft of judg¬ 
ment, becaufe this is a tori> for which an executor or adminiftra- 
tor is not liable to anfwer. 

The maxim, actio pcrfnaUs moritur rum perfona t upon which 
the objection is founded, not being generally true, and muchlefs 
univerfally fo, leaves the law undefined as to the kind of perfonal 
a£tio s which die with the perfon, or furviv% again It the exe¬ 
cutor. 

An a£Hon of trover being in form a fiction^ and in fubjlanct 
founded on property , for the equitable purpofe of recovering the 
value of the plaintiff’s fpecific property, ufed and enjoyed by the 
defendant j if no other a£lion could be brought againft the exe¬ 
cutor, it feems unjuft and inconvenient, that the, teftator's afiets 
ihould not be liable for the value of what belonged to another 
mao, which the teilator had reaped the benefit of. 

We 
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We there fore'thought the matter well deferved confideration : *776. 

Wc have carefully looked into all the cafcs upon the fubjeft. 

To Hate and go through them all would be tedious, and tend 

rather to confound than elucidate. Upon the whole, I think 

thefe conclufions may be drawn from them. 

FirJl , as to a&iohs which furvive againft an executor* or 

die with the perfon, on account of the caufr of aBion. Secondly* 

as to a&ions which furvive againft an executor; or die with the 

perfon, on account of the firm of aBion . 

As to the f-rji; where the caufe of a&ion is money due, or a where the 

contract to he performed,-gain or acquisition of the teftator, by 

the work and labour, or property of another, or apromifeof the money Vue, 

teftator exprefs or implied ; where thefe are the Caufes of aftion, trals'tTbe 

the action fureives againft the executor. But where the caufeof performed, 

' giin 01 ac- 

action is a tort, or ariles. cx deli Bo (as is fatd in Sir 2 ”*. Raym.^’j, Hole quifttion by 

v. Jilamljord,) fuppoftd to be by force and againjl the King’s peace* 

there the action dies; as barrel y, falfe imprifonment, trefpafs, <<f «n< tl.jr, 

... ,. r or a promife 

words, uuif.mce, obitru‘.ling lights, diverting a water courie, t, yt i ie tef- 

efeape again it the Iherill, ami many oth.r calcs of the like kind. 

' . . r _ . , _ pi ‘ Bed or - 

Secondly, as to thofe which furvive or die, in refpect of the form impiie .the 

of nBi'.n, hi form, actions the defendant could have waged his vfvxiiyainft 

law ; and therefore, no action in that form lits againft an exccu- tiie ex«.c'u- 
* . tor Oilier, 

tor. But now, oilier actions are lubflitured 111 their room upon wifr,.fitbe 

the very lame caufe, which do (uiviw and lie againft the cxecu- atI fJ’ rx 
tor.—Mo adtion where in form the declaration malt be quart vi et Uto, fup-^ 
arrnii , et contra pacem , or where the plea mult be, as in mis cafe, arid 

that the if at or was not guilty, can lie againft the executor. 

Upon the fare of the rtcotd, the caufe of action arifes ex ddiBo; 
and all private criminal injmies or wrongs, as well as all public 
crimes, are buried with the offender. 

But in molt, if not in all the cafes, where trover lies againft the 
teftator, another action’ might tie brought againft the executor, 
which would anfwer the purpofe.—An action on the cuftom of 
the realm againft a common carrier, is for a tort and iuppofed 
crime : The plea is not guilty ; therefore, it will not lie againft an 
executor. But affumpjit , which is another a£liou for the fame 
caufe, will lie.—So if a man take a horfe from another, and bring 
him back again •* an a£tion of trefpafs will not lie againft his exe¬ 
cutor, though it would againft him ’* but an atftion for the ufc 
and hire of the horfe will lie againft the executor. 

There is a cafe in Sir Thomas Raymond* 71*, which fets this * 
matter in a clear light; There, in an action upon the cafe, the plain- uxoi : ex. 

B b4 
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tiff declared, ** that he was poflcffrd of a cow, which he delivered 
to the teftator, Richard Baity, in his lifetime, to keep the fame 
for the ufe of him the plaintiff ; which cow the faid Richard after¬ 
wards fold, and did convert and difpofe of the money to his own ufe $ 
and that neither the faid Richard , in his life, nor the defendant 
after his death, ever paid the faid money.” Upon this, ftare of the 
cafe, no one can doubt but the executor was liable for the value. 
Bttt the fpecial injury charged, obliged him to; lead,that the tejiator 
was not guilty. The jury found him guilty. It was moved in ar- 
reft of judgment, becaufe this is a tert for which the executor is 
not liable to anfwer, but moritur cum ptrfouS. Fur the plaintiff 
ir was infilled, that though an executor is not charge.il.lt for a 
tnis-feafance , yet for a non-fcafanct he is : as for non-payment of 
money levied upon a fieri facias, and cited Crc. Car. 539. 9 Co. 

50. b . where; this very difference was agreed ; for not.-f .dance ihall 
never be vi et armis, nor contra paerm: Hut notwitldtanduig this 
the court held “ it was a tort, and that the •'xecutnr ou k ht not to 
** be chargeable.” Sir Thomas Raymond adds, “ vule Sn-aiite vjo. 
** a difference taken.” That was the caff of Sir Hi my Sherrington, 
who had cut down trees upon the Qu en’s land, and converted 
them to his own ufe in his life-time. Upon an in'ormaiion 
again 11 his widow, after his decrafc, Alann-ood, Julli. e, faid. “ lu 
** every cafe where any price or value is let upon tl> tiling in 
** which the offence is committed, il the defendant dies, his exe- 
** cutor (hall be chargeable ; but where the action is for damages 
*' o.nly, in fjtisfa£iion of the injury done, there his executor (hall 
•* not be liable.” Thefe are the words Sir Thomas Raymond refers 
fb. 

Here therefore fs a fundamental di'iindtion. If it is a fort of 
injury by which-the offender acquires no gain to himfeif at the 
expence of the fufferer, as beating or imprifoning a man, &c. 
there, the perfon injured has only a reparation for the ddiPJum in 
damages to be affefled by a jury. But where, befides the crime, 
property is acquired which benefits the teftaror, there an a&ion 
for the value of the property (hall furvive again ft the executor. 
As for inftance, the executor (hall not be chargeable for the injury 
done by his teftator in cutting down another man’s trees, hut for 
the benefit arifing to his teftator for the value or fale of the 
trees he (hall. 

So far as the tort itfelf goes, an executor (hall not be liable; 
and therefore it is, that all public and all private crimes die with 
the offender, and the exceptor is not chargeable; but fo far as the 

a£fc 
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aft of the offender is beneficial, his a Acts ought to be anfrrerable; 1776. 
and hts executor therefore (hall be charged. 

There are exprefs authorities, that trover and converfion does «*>, 
not lie agaioll the executor: I mean, wlieie the converfion is by 
the teftatot. Sir William Jones, 173—4, Palmer, 330. There is 
no frying that it does. 

The form of the plea is decifive, viz. that the tejlator was »«f 
guiity, ami the ifiue is to try the guilt of the teftator., And no 
ntifehief is done ; for fo far as-the caufe of aftion does not arife 
ex deitch, or ex maleficio of the feftator, but is founded in a duty, 
which the tclUtor owes the plaintiff ; upon principles of civil ob¬ 
ligation, another form of aftion may be brought, as an aBionfor 
money had and t eeri-red. Therefore, we are all of opinion that the 
judgment mult be arretted. 

Per Cur. Judgment arrefled. 


Rex verjits Doifrur Windham, Warden of Wadham 

College. 

T OR I") Mansfield.—' This is an application, by the majority 
of the Fellows o! H r adham college to this court, for a man- 
damns to be directed to the warden of the college, to compel him 
to affix the common fcal of the college to an anfwer of the fub- 
warden, burfars, dean and principal officers of the college, to a 
bill filed in the Court of Chancery by Thomas Lloyd againfit the 
warden, fellow's, and fcholars. The objrft of the bill is to com¬ 
pel the execution of a leafe according to an agreement alleged 
to have been made by the college, but which the fellows now in¬ 
fill was not made by a majority of them, as it ought to have been. 
The warden djfapproves of the anfwer of the fellow’s, and there¬ 
fore has refufed to put the feal of the college to it. 

The ground otj,|lthirh the application has been made is, that 
there is no other remedy by which the end can be fpecifically ob¬ 
tained. 

In the Conrt of Chancery, when a bill is brought againft a cor¬ 
poration, if the corporation is in,contempt, there is no remedy 
by way of proceeding for a contempt perfonally againft the real 
parties who offend *, but the mode of compulfion is by fequeftra- 
lion. In that cafe, the plaintiff is to proceed to take poffeflion of 
all the perfonal eftate of the college; and if that will not make 
the members agree, lie is to take poffeffion by fequeftrators .of all 

the 
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177 6. the rents and profits of their real eftate. This mode of proceed* 
—— —* ing would affect the whole body, and punilh the corporation at 
verjli large. But the corporation at large is not in fault here; the ma* 
Wikpham. jority of the body have obeyed the procefs of the court of Chan* 
eery, as far as in their power lies, and are ready to put in their 
anfwer. But an individual, the warden, whofe act is neceffary 
to render that anfwer complete, lies by, and refufes to put the 
feal of the college to it. i believe it is the fit ft inftance of the 
kind; and the Court of Chancery has (laid its prucefs for the 
contempt, in mercy to the acquiefcing parties, that the prefent 
application might be made. 

Mr. Kenyan has faid very truly, that where there is no other legal 
fpecific remedy to attain the ends ot juft ice, the courfe mull be 
by mandamus , which is' a prerogative writ; and the very lorm of 
it, (hews its object is to prevent a defeat of juilice. Thus it 
comes recommended by the Court of Chancery to have it l'pe- 
cifically done. But further, the parties out of caution have ap¬ 
plied likewife to the vifitor. lie acquicfccs in the application to 
this court for a mandamus, and very rightly. For who could ever 
entertain a thought or idea of this being a difpute proper for the 
vifitor to decide. It is not a private difpute ; but a fuit by a 
third perfon again!! the whole body, for the fpecific performance 
of an agreement. An application to the vifitor in fuch a cafe is 
nugatory; for he cannot compel a fpecific performance. But the 
court, if they have jurifdidlion of the caufe, will enforce it by 
their own means. 

So where an eftate is in the college, that is, in the whole body, 
and they are to a£l in a truft ; the vifitor cannot meddle In a mat¬ 
ter which is the proper fubje£l of fuch truft. Green v. Ruther - 
forth before Lord Hardwicke a (filled by Sir John Strange , x Fez, 
462, 

Then, is it new in principle to apply for a mandamus , to have 
a corporation feal put to an inilrument ? Cuidljnly not. The cafe 
•» But . the Lord High Steward of the Univcrfity of Cambridge* is an 
547 - authority upon the fubje£t. Here, the application is for a manda¬ 
mus , to compel the warden to put the feal to an anfwer. If the 
parties have a right, we ihali ftop all proceedings by refufing it, 
for the Court of Chancery cannot proceed without the feal is put. 

Dpftor Windham feems tp have mifconceived the confequence 
of his affixing the feal to the anfwer of the fellows, and to think it 
will make his corporate anfwer inconfiftent with his private fepa* 
rate anfwer; for he is of opinion the plaintiff’s fuit is juft, and 

that 



HILARY TERM 16 Georgs III. B. R, 


319 


that the agreement ought -to be executed. But his putting the 1776. 

college feal does not contradict his private frparate anfwet: And - . . 

by refilling to put it, he defeats the end he withes to obtain. ' 

As to the ft itute concerning the college feal being put. Dr. Wihhim> 
Windham contends for a negative ; and that the warden muft be 
one. The words of the ftatute are thefe: “ Hoc etiam volo, 

“ ut folicitudine cautum fit, ut nihil figilietur, quod non per 
“ gardianum et majorem partem fociorum mature deliberatum 
** concordatur, et per eosdem comprobatur.” I am clear thefe 
words do not give the warden a negative. Warden and fellows 
are a defeription of the corporation; and the expreflion *« per 
“ cofdem,” without any repetition of the word gardianum muft 
mean the major part of the body. Therefore I am of opiniou 
a mandamus ought to go. 

The three other judges concurred. 

Per Cur. Rule for a mandamus abfolutej 


Driver ex dim. Elxjar verjus Edgar. fVi.%, 

J Jan. afitfc* 

TN eje&ment, upon not guilty pleaded, a verditl was found Onedevifc* 

for the plaintiff, fubjeCl to the opinion of the court upon the daughter** 

following cafe. t ^ aU 

® tail i but 

Devereux Edgar , being feifed of the premifes in queftion, duly afterward* 

made his laft will, and among other things devifed as follows : Sev*iVJ*?h!ai 
“ I give and bequeath unto my daughter Temperance Edgar , all 
that my farm or ellate called the Breed farm, £sV. to hold the amcoibein 
fame, from and after the death of my wife, to the faid Tempe - 
ranee my daughter, and to the heirs of her body lawfully begotten, <jj ue > »nd 
and for want of fucb beirs t to my right heirs for ever. Item, I cl j" c 
give and bequeath unto my daughter Mary Edgar, all that my to 

farm, CsV. to have and to hold all the faid premifes, to the faid maic. a 
Mary my daughter, and the heirs of her body lawfully to be be- “wmy 
gotten immediately after the dcceafe of my wife. Alfi> I give to [“** 
my faid daughter Mary Edgar, all that my farm, &c. to have and Uj | in ter 
to hold the faid laft mentioned farm and premifes, from and 
immediately after my dear wife her mother’s deceafe, to the tuougii the 
faid Mary , and tp the heirs of her body lawfully to be begotten. 

And herein my mind and will is further declared, that in cafe iffiic. 
either of my faid daughters. Temperance or Mary , (hall happen to 

die 



380 HILARY TERM 16 George III. S. R. 

J776. rfiif or depart this life, (ingle, married, or w idows, not leaving 
— " 11 — children or child living at their deceafe legally begotten, that 

then her gift, legacy or bequeft herein, or eftate given her by 
E»oa«. this my will, (hall be entirely void, as to inheritance of heirs , 
and of npne effe£l: and the eftate fo given her, fo dying with- 
out'heirsof her body, (hall defeend and go to my heir male, and 
his heirs male ; and he and they, fo inheriting the faid bequeathed 
eftate, (hall pay or caufe to be paid ro the furviving filter my 
daughter, the fum of thirty pounds yearly, during her natural 
life; free of all taxes and deductions whatfoever. 

The faid Devereux Edgar died fo feifed as aforefaid, leaving 
the faid Temperance his wife, fittce deceafed, Robert Edgar fince 
deceafed, father of the leffor of the plaintiff, his eldell fon, De¬ 
vereux Edgar , his fecond fon, and two daughters. Temperance 
Edgar , one of the dcvifecs, who died unmarried, and Mary Ed¬ 
gar the other devifee. In Hilary Term 1774, Alary Edgar fuf- 
fered a common recovery of the premifes in quellion, the nfes of 
which recovery were to berfelf in fee ; and afterwards made her 
will, by which {he devifed part of the premifes in quellion to her 
niece Mary Edgar in fee, and the remaining part to her nephew 
Devereux Edgar, the defendant in fee ; and foon alter died unmar¬ 
ried,, without having revoked the fame. 

The quellion referved for the opinion of the court was, Whe¬ 
ther the recovery fullered by Alary Edgar, was fufUcient to bar 
the fcvcral eftatts claimed by the leffor of the plaintiff ? 

This cafe was argued twice; firft, in lad term by Mr. Wilfin 
for the plaintiff, and Mr. Davenport for the defendant j and now 
in this term by Mr. Alan ft Id for the plaintiff, and Mr. Wallace 
for the defendant.—On the firft argument, Lord MattsfeidlaiA, he 
had not any doubt himfelf at that time, but wiflied to look into a 
cafe or two. The next d,1 y, Lord Alansfield directed this caufe to 
(land over for further argument, and faid, the firft poinj is, 
Whether Mary, the daughter, had not neceffarily an eftate tail to 
the hour of her death : if (he had not, the devife to the heirs of 
her body mull be a contingent remainder to them, as purchasers. 
If fo, the next remainder to the heirs male of the teftator muft 
be void; for there cannot be a contingent remainder limited 
upon a contingent remainder. The next point is, Whether it is 
poflible for heirs of the body to take as purchaibrs at all. Upon 
looking into the cafes, I have found one which is very like the 
prefent, in 2 Bac. Abr. 59, 60. Fountaine v. Gooch. The only 

difference 
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difference between that cafe apd this is, that there, the eftate is 
given over upon an indefinite failure of iflue at her death. 

In this cafe, if it was only an eftate for life in the daughter, 
fuch life eftate muff be forfeited by the common recovery. 

For the plaintiff it was now infilled, that upon the whole of 
this will, the intention of the teftator was not to give his daugh¬ 
ter an immediate ejlate tai /, which would have entitled her to fuffer 
a recovery ; but to give her an eftate for life only, with a remain¬ 
der in tail to her children, provided (he had any living at her 
death; and if none, then to give the eftate over to the teftator’s 
own heir male, with remainder to his heirs male. For by 
the fubfequent claufe, “ in cafe, £ 37 .” it is plain that he confi- 
dered the words “ heirs of her body” and children, as fynoni- 
mous terms: But even if he did not, in providing for the event 
which has happened of the devifee dying without heirs of her 
body, he exprcfsly revokes that eftate of inhciitance. This waa 
manifvftiy the tvftator’s intention, and therefore the court will 
give effect to it. 

For the defendants, centra , it was argued, that by the words 
“ heirs of her body,” Al.iry the daughter clearly took an flute 
tail in the firlt iullance ; and that even l'uppofing the teftator to 
have ufed the words heirs of her body and children, as fynoni- 
nious terms, yet the recovery was weil fuffered : For a devife to 
A. ami her children, (he having none born at the time of the 
devife, is a good eftate tail. 6 C.o. i~. b. If fo, the devife over 
cannot be an executory devife; for there can be no executory de¬ 
vife alter an eftate tail : Confequentlv, if it can take place as a 
contingent remainder, it (hall: and the rule of conftruclion has 
always been fo ; that is to fay, wherever a contingency is limited 
to depend upon an eftate of freehold which is capable to fupport 
a remainder, it lhall always he held a contingent remainder, and 
not an executory devife. 2 Saund. $88 . JPunfoyy. Rogers. I Lord 
Raytn. 2a8*. in the cafe of Luddington v. Kitne. This is fuch an 
ellatc of freehold in the daughter, as will fupport a remainder; 
and therefore by the recovery that remainder is barred.—On the 
fecond argument Mr. IVallace urged the cafe of Fountaine v. 
Gooch , 2 Bar. Abr. 59. fio. as exprefsly in point. 

Lord Mansfield after dating the cafe fa id, the validity of the 
recovery fuffered by Mary, depends upon whether (he was tenant 
in tail of that eftate, or tenant for life only: And it is nc- 
ceffary for the plaintiff to fupport, that at the death of the tefta¬ 
tor, flic was (during her own life,} tenant for life only. Now the 
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edate is given to her and the heirs of her body % which is an ef- 
tate tail: Neverthclefs, the intention of the tedator may redrain 
that edate of inheritance, and confine it to an edate for life only. 
It is infilled that it w.is the intention of the tedator, that the 
'edate of inheritance fhould be redrained: but, has the tedator 
faid it fhould he fo during her life ? No ; he has only redrained 
it upon future contingencies. The fird is, the event of her own 
death; but ’till that contingency happens the inheritance is in 
her. The fecond is, upon her leaving no children. 

If (he was only tenant for life under this devife, there is an end 
of the title upon the fecond limitation : Becaufe, in that cafe, it 
is a limitation upon a contingent remainder which is void. 

Further, fuppoling her tenant for life only, by differing this 
common recovery, flit has committed a forfeiture. Who is 
to vnter ? The next heir male. Suppofe (he had lived and had a 
fon afterwards: the next heir male mull take place, contrary 
to the clear intention of the tedator in that cafe. 

It is nianifed that the intention of the tedator was to prevent 
a common recovery being differed. But where a tedator intends 
that which by law he cannot do, the law will .not allow his in¬ 
tention to take effedt. If, therefore, (he was tenant in tail to 
the houT of her death, nothing is fo clear, as that all conditions, 
limited u.icn fuch effate tail, are avoided by the common reco¬ 
very which has been differed. And we are of opinion that 
Mary had an edate tail. 

Per Cur. Judgment for the defendant. 


Atcheson verftts Everitt. 

r J'III 3 was an aflion of debt upon the dal. 2 Geo. 2. c. 24. 

feel. .7. againd bribery. Plea, Not guilty. Verdidl for the 
plaintiff. 

On behalf of the defendant, it was moved lad term, that there 
nii.-ht be a new trial; btcaufe a qunher had been received as a 
wifncls on his affirmation ; and it was obje£led, that this being 
a criminal amfe , his evidence ought not to have been received. 

Jt was argued hift term by Mr. Dunning % Mr. Popham, Mr. 
Pooh- -jnd Mr. lluller for the plaintiff, auckby Mr. Mansfield 
and Mr. Morris for the defend nit. 

Lord Mansftld then f.iid, This quedion is very important, 
both as to ail the Quakers in the kingdom, and tu the gein-ral ad- 

2 niinill ration 
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ft ration of juftice. I with, when the flat. 7 {3* 8 Wm. 3. c. 34. 
was made, that the affirmation of a Quaker had been put on the 
fame footing as an oath, in all cafes whatfoever: And I fee, no 
reafon again ft it *, for the puniffiment of the breach of it is the 
fame. But even the indulgence they enjoy under this ftatute, 
was obtained with much difficulty and ftruggle. The legiilature 
formerly looked upon non-conformifts as criminal; and Quakers 
in particular, as obftinate offenders. This only ferved to in- 
creafe their number: If they had been let alone, perhaps they 
would not have come down to thefe times. The more generous 
and liberal notions of the prefent times do not look upon real 
i'cruples in the light of an offence. The ltatute 7 £jf 8 IVm. 3. 
c. 34. is, primafine, made in eafe of Quakers. Indeed, even at 
that time, they were fafe where the Attorney-General could 
controul; but thev wanted to be fecure from the perfecution of 
private individuals. In this act, however, there is an exception 
to their being admitted as witnefft s in criminal caufes, and ferving 
on juries. The queltion therefore is, What the ltatute means 
by the words ** criminal caufes r" Diligent fearch has been 
made by Sir James Burrow, and more fo by my brother dJlon t 
for precedents : and I believe they have furnilhed all- the cafes 
that are to be found. The refult of thofe cafes is, that the- 
courts of late years have, in favour of the Quakers, relaxed their 
former feverity. Their affirmation has been received in the cafe 
of an appointment of overfeers. 2 Sir. 1,2 ty. So in the cafe 
of an attachment againll a Quaker hir.ifelf. 

No cafe has been found in which it has been refufed, where 
the action, though in form a criminal a£tinn, in fubftance is a 
mere a&ion between party and party . I thought there was one 
upon the ftatute of hue and cry, 27 El. c. 13. but the ground 
upon which it was refufed in that cafe was, that the Quaker 
could not lay a foundation for the aclion without an affidavit 

VidefeB. it. 

In cafes, where an a£Hon and an indictment both lie for 
the fame atl j as in aflault, imprifonment, fraud, &c. a Quaker is 
an admiffible witnefs in the adion, though not on the indictment. 

There being no cafe in point, it is a material circumftance, 
that actions for penalties , are to a variety of purpofes confidcred 
as civil fuits. They may be amended at common law. To be 
fure, the action In this cafe is not only given to recover a pe¬ 
nalty, but it is attended like wife with di/abilities. Therefore, it 
partakes much of the nature of a criminal caufe. Moreover, the 
offence itfelf is not merely malum prohibitum % by ftatute* but it 
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ijj 6 . to indidlable at common law. Upon grneral principles, I 
think the affirmation of a Qtjaker ought to admitted in all 
At —- cafes, - as well as the oath of a Jew, or a Grntoo, or of any 
'ZvsaiTT. other perfon who thinks himfelf really bound by the mode and 
form in which he attells. But how the law is in refprdl of this 
particular cafe, 1 am at prefent not at all decided in my opinion. 

Aston, Jufticc.—This action certainly partakes of a criminal 
nature. The crime itfelf was puniffiable at common law; and 
that puniffiment is now increafcd by adilitiwnal penalties and 
difabilitks. I think an affirmation ought really to be put upon 
the fame footing as an oath. But at prefent there is no autho¬ 
rity to decide that thjs is a cafe in whi.h it can be fn, by law. 
Therefore I am for time to advife. The court, next day, order¬ 
ed this caufe and anothfr, viz. Atchtfon v. Gough t which depend¬ 
ed precifelv upon the fame quelti'ui, to (land over 'till this term. 

Mr. Morris now argued for t! e dt.letidanr. It will be con¬ 
tended that a .Ojhiaker’s affirmation ought in all calcs to be re¬ 
ceived, where the oath of anotlc-r n».m is received. We are not 
nowin the cafe of a man who, in c 'n f ormity to the ceremonies' 
of his own religion, refufes to take the general oath prescribed by 
taws But this is the cafe of a pet Ion who refufes to take any 
oath at all. 

Till the flatute 7 is* K Wm. 3. there was no doubt about not 
receiving a.-Quaker’s affirmation. But that flatute, in compli¬ 
ance with die prejudices of this fedt, broke in upon the rule of 
the common law, partly in favour to them, and partly for the 
general benefit of the fubjedt. At the fame time the legifljture 
drew the line, by providing “ that nothing fhould enable the af- 
firmatinn of a Quaker to be received in any criminal caufe:'* 
and another ftat. 22 Geo. 2. c. 30. feci 3. fays, ** in any criminal 
*« cafe'* But the court has already decided that caufe and cafe are 
the fame. The queftion therefore is, Whether the prefent is a 
criminal safe or not ? Crimes and puniffiments are neceflary at¬ 
tendants 011 each other. Puniffiment is a legal term, and is un- 
derftood to be in confcquence of Tome offence. The charge 
again ft the defendant is a charge of bribery. The Hatutes upon 
which the adlion is brought, treats bribery as an offence , through¬ 
out, and the perfon committing it is an offender . Confequcntiy 
it confiders bribery as a crime. It will be fnid, on the contrary, 
that this adlion to recover the penalty prescribed by the flatute, 
is merely a civil adlion. - That is not fo. For bribery was a 
crime at- common law: and the penalty given by the fta- 
tute is only pah of the fine due at common law to the pub¬ 
lic 
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lie in fatisfartion of the offence: befides which, the ftatute in- vjj6, 
Aids additional pains and penalties which are alfo incurred by 
the judgment. 

Secondly, To confider this cafe upon the ftatutes of jeofails • En»iit« 
Though the proceedings in a civil a&ion are amendable at com¬ 
mon law, yet this cafe, more than any other penal artion, is not 
within the ftatute of jeofails: And cited Moore verfus Hujffey, 

Hob. iot. where in an artion on ftat. Weftmin/ler a. c. 35. the 
Court of King's Bench held “ that the puniftunent of two years 
“ imprisonment made it a penal artion and therefore reverfed 
the judgment given in the Common Pleas in that cafe for the 
plaintiff, “ becaufe there were no plegii de profequendo entered.” 

Thirdly : Upon authorities. A Quaker’s teftimony is not ad- 
miflible upon a rule for an information. 2 Strange 872. Nor 
upon rules to aufwer the matters of an affidavit. 2 Str. 946 . 

With refpect to indirtmems and all profecutions, which uponu 
the face of them are manifcftly criminal fuits, there can be no 
difpute. The queftion therefore" is. Whether it is the form 
alone, or the fubjlaetce, that conftitutes a criminal action ? There 
are two cafes to this parpofe: 2 Str. 1,219. where a rule for 
quathing an appointment of overfeers was held to be a civil ac¬ 
tion, and a Quaker’s affirmation of fervice of the rule admitted 
accordingly. But in 2 Str. 856. which was the cafe of an ap¬ 
peal of murder, though the appellant had a right \o releafe the 
appellee in every ftnge of the caufe, a Quaker s evidence was re¬ 
jected, becaufe in fubitance it was a criminal profecution. And 
it matters not whether the offence is of the greateit or leaft mag¬ 
nitude : If the end of .the artion is merely damages , a Quaker’s 
affirmation is admiffiblc: But wherever the cpd is puniftunent, 
as in this cafe, it is not. As to the cafe of Rex verfus Bell, An¬ 
drews 200. and Rex verfus Chamberlayne there cited, they neither 
of them, came up to this cafe. Here the penalty is not given at 
damages, but as part of the puniftunent: But if it were, ftill 
this is a criminal artion in refpert of the additional pains and 
difabilities incurred by the judgment. And this is an anfwer to 
the objection, that if the party were arretted anil imprifoned for 
the penalty, fo much does the artion partake of a civil fuit, that 
the defendant might be difeharged under an art of infolvency: 

But fuppolingahe could be fo difeharged, the infolvcnt art could 
not remove the further pains and difabilities. 

Therefore, both upon the reafon of the thing, and the autho¬ 
rities in the books, this is a criminal artion, and confequently a 
Quaker’s affirmation is not admiffiblc.- 
Vol. I. C c Mr. 
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Mr. ttooke contra for the plaintiff 1 . The inclination of the 
aTchTmw court be to receive this tellimony: The Quakers’ objection 
•virfut to taking an oath is founded on real fcruples of confidence; why 
*V*«itt. not |i ie j r religious.prejudices be indulged as well as thofe 

of a Jew or a Mahometan ; yet the tedimyiy of thefe lad is re¬ 
ceived even in criminal cafes. I do not contend, that a Quaker's 
teditnony can be received in this country in criminal cafes; but 
I contend that this is not a criminal cafe; and that in ail cafes 
which are not flri£tly criminal, our magidrnres will be inclined 
to receive it. The queftion mud be decided 1 by the words of the 
ftatute 75? 8 IV. 3. c. 34. The preamble is, “ to relieve Quakers 
« from profecutions of contempt for not taking oaths'when law- 
* f fully required.” The ftatute allows them to make affirmation 
indead of taking an oath; but it provides, that their affirmation 
fhali not be received in criminal caufrs. The general object of 
the ftatute feems to have been, to take thefe fedaries out of the 
hands of private fubjeds, and to leave them wholly to the difere- 
tton of the crown. In civil fuits, tire fuhjtd may fuc out an at¬ 
tachment of contempt, or may bring an adion againil nr y one 
who refufes to obey a fubpoena ; but where the King’s name is 
ufed, the Attorney-General can dop the profccutiotu in this cafe, 
therefore, I am rather of counfti for the whole body of Quakers 
than for the plaintiff in the prefent adion ; for, if thrir affirm¬ 
ation is not admiffible, alley are, in fuch cafes as the prefent, open 
to all the perfecution they differed before the flat. 7 W 8 IVm. 3. 
c. 34. was made for their relief. 

The great queiiion is, Is this a criminal caufe ? The criterion 
of diftindion between a.criminal and a civil caufe is, the form of 
the proceeding, not the offence which occafions it. An afflmlc 
and nuifance may be profecuted either by adion or by indict¬ 
ment *, in tire one cafe, a Quaker’s affirmation may be received *, in 
the other, not. The offence of bribery may be profecuted cither 
by ad ion or indidment. The plaintiff has chofen to profecute 
by adion, and in fo doing he has proceeded civilly, not criminally. 
This caufe is in its form an adion of debt for a fpecial caufe, at 
the fuit of a private fubjed. The plaintiff does not fue tarn pro 
regt quam pro feipfo : He fues in his own name only, and reco¬ 
vers the whole penalty. The declaration dates, that the defend¬ 
ant owes the money j and that though often requefted, he re- 
fufes to pay. The ground of complaint is, the non-payment of 
' a debt. The adion is founded upon that implied contrad, which 
fcveifftubjed enters into with the ftate to obferve its laws. 3 Sloth* 

Com, 
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Com. 158. The plea is, nil debet ; not that the defendant is not 
guilty. The judgment is to recover the debt; and the party irn- 
prifoned for non-payment may have the benefit of the infolv’em 
n£t. Thus far, then, the whole is merely a civil proceeding. 
But it is laid, there is^a difabifiry incurred by the judgment, and 
therefore it is a criminal proceeding. To this it may be anfwered, 
that the difabiliry is no part of the judgment, but only a confe- 
quence of it: That the form of the proceeding is not affefted 
by it; that the bung reft rained from fuing for a debt beyond 
time of limitation, is ns much a difability, as the being reftrained 
from voting; yet there is no doubt but that a Quaker may give 
evidence to prove a debt to be above fix years’ Handing* The le- 
giflaturc could not mean to exclude a Quaker’s teftimony in fuch 
a cafe; for then the offence might frequently be committed with, 
impunity. A Quaker may vote ; muff affirm againlt bribery; 
H? may be folicited, bribed, and profecutcd for perjury. Ought 
not all thefe ftatutes to be taken in pari materia ? If by his affirm¬ 
ation he can claim to vote, and clear himfclf from the imputa¬ 
tion of bribery, ought he not to be trulled as a credible witnefs 
to prove bribery in others ? 

As to authorities, there are none which fay that this te/iimony 
ought not to be received, in a cafe like the prefent. The cafe of 
the Kina again ft Bell , Andr. 200, and the cafes there cited, are 
none o£ th.-m in point agrinft US; and they {hew the ftrong in¬ 
clination of Lord 1 lardwicLt*& mind to receive the affidavits which 
were objected to. But the cafe of Middleton again!! Sir Watkyn 
Williams Wynne, is in point to (hew that this is not a criminal 
caufe. That was an action brought by Sir Watkyn againft Mr. 
Middleton on the fat. 7 and 8 Wm. 3. c. 7. for double damages 
for a falfe return. Sir W. had a verdict and judgment. Mr. Mid¬ 
dleton brought error •, and one error afligntd was, that the judg¬ 
ment concludes the defendant is in mifericordia , inlteadof award¬ 
ing a capiat nr. And that this being an a&ion on a penal ftatute, 
was not aided by the ftatute of jeofails. Lord Chief Juftice Willes, 
in delivering the opinion of the judges in the Exchequer chamber, 
fays, ** they are not'agreed whether the judgment is right or 
« wrong, but they are all agreed, that if it is wrong, it is aided 
“ by the (latutets of jeofails. It is true, the ftatute 4 G. 2. c. 26. 
“ excepts criminal cafes from the ftatutes of jeofails \ but whether 
« this ftatute 7 and 8 W. 3. be penal or remedial, as this is not a 
** criminalprofecution , the objection is aided.” This is in point 
to (hew the prefent is not a criminal profecution j therefore, the 
evidence was properly received. 
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1776. Lord Mansfield.-— When this cafe was argued before, 1 was 

. . defirous, for many reafons, that the queftion Ihould be very fully 

AT ”jLr confidered, all the cafes looked ijito, and folemnly argued again. 
Z.VKKITT. I think it of the utmoft importance, that all the confequences of 
the a£t of toleration Ihould be purfued with the greateft liberali¬ 
ty, in eafe of the fcrupulous confciences of diflenters on the one 
hand; butfo asthofe fcruples of confidence Ihould not be preju¬ 
dicial to the reft of the king’s fubje&s. For a fcruple of con- 
fcience entitles a party to indulgence and protection, fo far as not 
to fuffer for it; but it is of confequence that the fubje£fc Ihould 
not fuffer too. 

I have been fumilhed with a great number of cafes, which 
have palTed in this court, upon motions for attachments and other 
collateral matters, where the affirmations of Quakers have been 
refufed. But thefe feem all to have arifen from the hafty decilion 
of a cafe of Hinton v. Byron* , 11 Wtn. 3. (cited in Rex verfus 
Bell, where, on a motion for an attachment, the affidavit in fup- 
port of the application, was by a Quaker on his affirmation. 
Barely upon that, the attachment w«ss objected to, and not a 
word was faid in fupport of it: but for a good re.il'on :—The 
moment the obje&ion was made, the Quaker took the oath, or 
was ready to have taken it, and fo the objeflion was not infilled 
on. And yet, it is remarkable, that the memory of thefe cafes has 
run through all the reft, introduced very great confufion, and not 
one of the authorities feems to have been argued or confidered up¬ 
on the a£t of patliament itfelf. But the prefent is not a cafe of that 
fort. This is the cafe of evidence offered at a trial in open court. 

This fe& fprung up during the troubles, and was found at the 
reftoration, with many other fe£ls of non-conformifts equally 
fcrupulous. At that time, the law confidered their fcruples of con¬ 
science as a crime; and therefore, they were not allowed to be fet 
up as an excufe or junification of another offence. Therefore, 
when a Quaker, who was fubpoenaed to give evidence, abfented 
himfclf, and an attachment iffued in confequence of it, he could 
not in excufe fay, that his confcicnce prevented him from giving 
evidence •> for that was a crime. So in the cafe of interrogatories. 
*11x6 confequence was, he was obliged to anfwer, or be committed 
to prifon; and if his obftinacy continued, belay there for fife. 

The experience of eight-and-twenty years from vhe reftoration 
to the time of the revolution, Ihcwed that this obftinacy was not 


• The cafe of Hinton », Byron Is not mentioned in the printed report of Jl*x v. 
Belt, eUdumn, so->. 

merely 
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merely a pretence or colour given to right and wrong; but that 1776. 

it was a scruple, and that the fe£l was ready to go through all . . . . — 

kind of fuffering in the pertinacious adherence to it. AT ^r>i°* 

A more liberal way of thinking prevailed after'the revolu- Ev ** ,TT * 
tion*. The principles of toleration were explained and ju(l 4 fied * * 
in confequence of the writings of Mr. Locke, Lord Semen , and * 73 * 7 ’ 
other great men of thofe times: And a (latute pafled, which, 
though not general, was very extenfive in the relief it afforded to 
fcrupulous coufcienccs. That ftatute was 1 H'm. & Mar.c. 18. 
commonly called the Toleration Aft. 


In the tenth fe£tion of that ftatute, the legiflature takes notice 
that there was a fe£t called Quakers, who had religious principles, 
in which they differed from the eftabltfhcd do£trine of the church 
of England ; and that one of their religious fcruples was, the tak¬ 
ing an oath according to the form preferibed by the law of Eng¬ 
land to Chrillians: and therefore, the aft enables them to give af- 
furance of their fidelity and allegiance to the date, by what 1 may 
call another form of oath ; becaufe it is appealing to the Deity for 
the veracity of what they fhall fay, and invoking his vengeance 
if they utter what is falfe.—■'This ftatute was followed about fix 
years after by another ftatute 7^8 M r nu 3. c. 34: which allows 
a Quaker to affirm in cafes where other perfons are required to ' 
take an oath. But though the legiflature had taken notice that they 
ought not to be punifhed fo far as barely their own opinion and 
fcruples went; yet they did not extend the indulgence fo as to let 
it operate in prejudice to the rights of other perfons. It is much, 
that even at that time they were not permitted to give evidence 
in this form in all cafes whatfoever. (I will (late the reafons 
of it by and bye.} It has been truly faid, that fince the cafe 
of Omichund verfus Barker and another cafe of great authority * i„ cme. 
determined fince, the nature of an appeal to heaven, which ought » 744 - 
to be received as a full fanaion to evidence, has been more fully 
under flood. I there argued, and the judges in delivering their 
opinions agreed, that upon the principles of the common law, 
there is no particular form effential to an oath to be taken by a 
witnefs : But as the purpofe of it is to bind his confcience, every 
man of every religion fhould be bound by that form which he 
himfelf thinks* will bind his own confcience moft. Therefore, 
though the Chriftian oath was fettled in very early times, yet 
fenvi, before the 18th of Edward the Firfl, when they were ex¬ 
pelled the kingdom, were permitted to give evidence at common 
law i and were fworn, not on the Evangelifts, but on the Old Tef- 

C c 3 lament 
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177<^ teaoat. No diftinftion wm token between their f#eariag in * 
■» * ■ 1 civil or in « criminal cafe. 

Since the cafe of Omicbund verfus Barker, a queftion was refer* 
Svsarrr. red to all the judges of England , whether a jTwnfc Ihould be 
permitted to fwear on the Alcoran in a profecution for a capital 
offence at the Old Bailey ; and they were all unanimously of 
opinion that he might. 

It is obje&ed, that the Quakers are the only people in 
the world who ever refufed to /wear ; but in fub/lance their 
affirmation is the fame thing: The form only is different} for 
an affirmation is a moil fokmn appeal and atteffaiion to God 
of the truth. 

There is a remarkable Cafe reported in 2 SnlJB. where Dr. 
Owen, Vice Chancellor o (Oxford, in the year 1657, being called 
as a witnefs, refufed to kifs the book; hut defired it might be 
Opened before hhn, and lie lifted up his right hand. The jury 
prayed the opinion of the court, if they ought to give the fame 
Credit to him ns to a witnefs fworn in the ufual manner; and 
Glynti Chief Juftice told them, that in his opinion he had taken 
Os ftrong an oath as any either v ;;nefs: but, fa id he, “ if I were 
€ * to be fworn, I would kifs the book.” 

There is a fe£l in Scotland who hold it to be idolatry at this 
day to kifs the book: But their own form of fwcaring is much 
snore folemn. At Carhjle, in the year 1745, upon a profccution 
of fome of the rebels, there was no evidence but of this fee*, who 
would not kifs the book; and a cafe was fent up for advice, 
whether they could be received as witnefl'es. It was the opinion 
of thofe who were confulted here, that the evidence might be 
received ; but it was not ah obje£l, and the profccution went no 
further. 

With regard to the exception again ft the teftimony of Quakers 
\n criminal profecutions, it was oecafioncd by a ftrong prejudice 
in the minds of the great men who paffed the flat. 7 Be 8 Wm. 3. 
c. 34. I have looked into the debates of thofe days, and find 
that every ftep Swd claufe of the a£t was fought hard in the Houfe 
of Commons, and carried by fmall majorities. ' I know not whe¬ 
ther the exception came in by way of amendment, but I think it 
did.- Tt was firft a temporary a£l, for /even years only. By flat. 
13 Wm. 3. e. 4. it was continued for eleven years ; knd in the year 
X 713 there was an application to-the Houfe of Commons to make 
it perpetual, but it was rejected. An application was^afterwards 
made to theHoufeofLords, who paffed the bill, and it went down to 
the Houfe of Commons; but they would not give it even a firft read¬ 
ing 
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ing. The whole hiftofy of (he a£i may be feen in 9 vcr? iujComp§ f^7^. 
work, which never received the author's fihiihtng hand 5 f mean 


Pr. Swift's four laft year® of Queen Anne \ and it is obfcrvablc AT *"£ 
that Dr. Swift commends the Houfe of Commons for the op- Ivxxitt, 
pofition they gave to the a£t. 

On the accefiion of the preftnt family to the throne, it was 
made perpetual, by Jl.it. i Geo. i ,Ji. 2. c. 6. But the exception ft id 
remained in criminal cafes or criminal qaufes: and it is extraordi¬ 
nary, that thoughmnny alterations were made init by flat . 8 Geo. I. 

<• f>. yet no variation was made as to this particular; which 
in fomc inftances bears hard upon the Quakers; and leaves them 
in a worth condition tlun they were when their fe£l firft arofe. 

For before the flat. y & H Win. 3. c. 34. if a Quaker wer/s in- 
didled for a capital offence, he irtighucall Quakers as witneffesin 
his deftnee, and that without oath; for fotmerly the prifoner’s 
witnefies were net fwurn. But now by Jlat. 1 Ann. fl. 2. c. p. 
y.'v?. 3. all per Tons examined in criminal cafes mud. be examined 
on oath, both for and againfl. the crown ; therefore, if a Quaker 
be indicted, he cannot have the benefit of Quaker ttftimony. 

It is not po/Ttble to fay why the exception was made ; but it 
is made, and mull be followed. 

The effect, however, i.-;, that it is an exception not to be ex¬ 
tended by equity. In remedial cafes, the conftruAion 8f ftatuies 
is extended to other cafes within the reafon or the rule of them. 

But where it is a hard pnfitive law, and the reafon is not tery 
plainly to be feen,, it ought not to be extended by conftruclion. 

We come then to this queltion : Is the preftnt a criminal 
caufe P A Quaker appears, and offers himfclf as a witnefs; can 
he give evidence without being fworn f If it is a criminal cafe, he 
mufl be fworn, or he cannot giy.e evidence. 

. Now there is no diflin&ion better known, than the diftin&ion 
between civil and criminal law ; or between criminal profecutions 
and civil aEliom. 

Mr. Juftice Ilia. Iflone, and all modern and ancient writers upon p,Wk. 
the fubjert dillinguiih betvvetn them. Penal actions were never 
yet puC under the head of criminal law, or crimes. The con- 
ftrudion of the itatute mu ft be extended by equity to make this 
a criminal caufe. It is as much a civil a&ion, as an ruflion for 
money bad anfl received. The legiflature, when they excepted to 
the evidence of Quakers in criminalcaufcs, mnft be underftood to 
mean caufes technically criminal ; and a different conftruAion 
would not only be injurious to Quakers, but prejudicial to the 
reft of the King’s fubje&s who may want their tdtimony. Th* 

C c 4 cafe 
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•«t^, eafb mentioned by Mr. jReal* of Sir Watkyn Williams Wynne verfus 

W i . — Middleton* i is a very full authority, and alone Sufficient to warrant 

Atcrxiom the diftin&ion between civil and criminal proceedings. In that cafe 
Itu i t t. toe queftion was, Whether the fiat. 7 & 8 Wm. 3. c. 7. was penal 
, x #s or remedial ? The court held ** it was not a penal ftatute. But 
a Str. 123.7. “ fuppofing it was to be confidered as a penal ilatute, yet it was 
" alfo a remedial law, and therefore the objection taken was cured 
** hy fiat. 16 & ty Car. 2 c. 8.” Now the words of exception 
in that ftatute, and alfo in fiat. 32 Hen. 8. c. 30. and in fiat. 18 
Eliz. e. 14. are ** penal aSions and criminal proceedings.” But Lord 
Chief Juft ice Willes , in delivering the folemn judgment of the 
court, fays, there is another act which would decide of itfeif, if 
confidered in the light of a new law, or as an interpretation of 
what was meant by penal actions in the fiat. 16 & 17 Car. 2. c. 8. 
This is the ftatute of jeofails 4 Geo. 2. c. 2 6. for turning all law 
proceedings into Englifh , and it has this remarkable conclufion, 
** that every ftatute of jeofails (hall extend to all forms and pro - 
** ceedings in Englijb (except in criminal cafes) \ and that this 


+ » Str. 
•56. 


fftn 

Bell, 


ab> 


drrwi too. 


claufe (hall be conftrued in the molt beneficial manner.” This 
is very decifive. 

< No authority whatever has been mentioned on the other fide, 
nor any cafe cited where it has been held that a penal a£tion is a 
criminal cafe ; and perhaps the point was never before doubted. 
The fingle authority mentioned againft receiving the evidence of 
the Quaker in this cafe is, an appeal of murder f. But that is 
only a different mode of profecutiug an offender to death. Infttad 
of proceeding by indi&ment in the ufual way, it allows the 
relation to carry on the profecution for the purpofe of attaining 
the fame end, which the King’s profecution would have had if 
the offender had been convi£ted, .namely, execution : and there¬ 
fore, the writers on the law of England clafs an appeal of mur¬ 
der in the books under the head of criminal cafes. 

With regard to cafes diat have been cited as happening 
here, it is aftonifliing that it ever (hould have been doubted 
after the a& of toleration, and after the fiat. 7 & 8 Wm. 3. c. 34. 
when an attachment was moved for againft a Quaker, whe¬ 
ther or no he (hould be at liberty to give an anfwer on his 
folemn affirmation, without being obliged to take an oath. 
But it is true that it was doubted three times iq Lord Hard - 
wide' s time, and never rcfolved \ ; for the court avoided the 
queftion by difeharging the rule upon foifie other matter. I con- 
fider it, that as to his own anfwers, he is a good witnefs ; for after 
the a£l of toleration, it was fettled in the cafe of Sir Thomas Har~ 

3 rifon. 
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rijen, Chamberlain of the city of London, verfus Evans, purftiant 
to the opinion of all the judges except one, “ that a dijfenter froth 
“ the Church of England is not guilty of a crime , barely by har- 
“ Ing that religious opinion**** 

Quakers, 


AtCXSSOM 

vtrfia 

IVMJTf, 


* The particul .rs of that cafe were m follow t Harrifm levied a plaint in the 
fheri/l's court of the city of London againft Evans in a plea of debt for fix hundred 
pounds, for not fcrving the office of flienif, having been duly nominated, eletted into 
and puhlicly calkd upon to give his content to take upon him the faid office ptu> 
Itiant t.> the charter of King Join, the ads of the Common Council, &e. The 
defendant pleaded ft’ft, the corporation ad, 13 Car. a. ft. 2. t. 1. JeB. 12. by 
which it is emitted, •* That no perfon (hall be eletted into any office, or place in 
“ the att mentioned concerning the government ofliny corporation, whofhall not 
“ within one year bciore his eiettion have rectived the faerament of the Lord's 
“ Supper accoidim; to the rites of the c 2 >urch of England, and have taken tiie oaths 
“ of allegiance and fupiemacy, and fubfcribed the declaration in the faid att fpe- 
“ cified: And m defamt thereof, every fuch placing, eiettion and choice, is de- 
“ elated to be void.” '1 he defendant further pleaded the toleration att, 1 ffm. 
and Mar. e. 18- and then pleaded in fubftance and to the effett following; That 
the office of fheriffs of London is an office to which the provifion ot the flat. 13 Car. 2. 
ft. *. t. t. extends; that he is, and was gt the time ol the pretended the- 
tion of him to the faid othie, a Pros eft ant dtft'cnter, qualified agreeably to the terms 
of the fiat. 1 Wm. and Mary, e. 18. and that he had not, within one year next before 
the faid pretended e/efiion, taken thefatrament of tbe Lord's Supper according to the rites 
of the Church of England, nor had ever, or could he in conjunct take the fame, and 
that lie w.is not bound by law to take the fame, of which the Liverymen of the 
city bad due notice at and before the time of the eiettion j and by reafon of the pre- 
mifes, &t. the faid liverymen were prohibited from eUBing him to the faid office; and 
tiie faid defendant was dijablcd, and utterly incapable of being defied to be one of the 
fheriffs of the faid city of London, and theieby the faid fuppojtd eleftnn was void. The 
plaintiff in his replication fet forth the fiat 5 Geo. 1. e. 6- JtB. 1. for quieting and of. 
tabhfiing corporations, by which it is matted, “ That all perfons attualiy in the 
“ poffeifion ol any office, and who are required by fiat. 13 Car. a. ft. *. c. x. to 
** take tiie facrament of tiie Lord’s Supper according to the rites of the church of 
" Engl nd within one yrar, &c. frail be confirmed in their rtfpcdiivc offices, not* 
“ withftanding their omiffion to take the facrament as aforefuid, and fhail be in- 
“ demntfied from all incapacities,” (&c. 

To this replication the defendant demurred. The plaintiff joined in demurrer, 
and, on argument in the fhcrifTs court, judgment was given on the demurrer 
for the plaintiff. The defendant brought a writ of error returnable in the court 
' of huttings of Gamms Picas in the city of London , affigned the general errors, and 
the plaintiff rejoined there was no errors The court of buffings affirmed the judg¬ 
ment. Upon which Use defendant obtained a fpecial commifiion of errors direct¬ 
ed to Sir John Willes, Chief Juftice of the C. B. Sir Thomas Parker, Chief Baron, 
Sir Michael Fofier, Jufiice of R- B. The Honourable Henry Batl-wft, Juftice, C- B-, 
and Sir EartUy fPilmot^ Juftice of R. B., or any two of them, to infpett the faid judg¬ 
ment and affirmance thereof at Guildhall. After three fol. inn arguments before 
the Judges, in the faid lommiffiqp named, on the 5th of July 176% the faid fc- 
veral judgments of the fhcriff’s court, and the court of buffings, were icverfcd by 

the 
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Quakers, therefore, fiuce that ail, are not in rise eye of Ac lav 
■guilty of a crime by faying that fiticerdy they cannot fwear 
according to our form of oath. It ig. a fair excufe for them, 
and a reafon for difpenfing with the ufual form; otherwife 
by reafon of their fcruples they would be imprifoned for life; 
for you cannot take their anfwer upon interrogatories. 

Neither of the aits difpenfe with a Quaker’s giving evidence 
in a criminal cafe $ and an attachment will go upon refufal. 
But he might now fay the toleration a£ls indemnify me, and 
take notice of my fcruples. 

It is remarkable that the ftat. 7^8 IVm. 3. c. 34. in the firft 
feition, gives Quakers a right to affirm in all cafes whatever 
where another man may take an oath. This is general; and 
it is inferted by way o ^exception only that he (ball not be ad¬ 
mitted in a criminal caufe. It is a purgation of himfelf not 
giving evidence when he is to anfwer interrogatories. 

In the cafe of Rex verfus Turner * 011 a motion to quafli an 
appointment of overfeers, the court faid, though the profccutinn 
is in the King’s name, the end of it is a civil remedy , and very 
properly allowed the Quaker’s affirmation to be read. 

It is extraordinary, that upon all the cafes of attachment not 
.one was argued upon the ground of its being a criminal cafe \ 
and to be fure the exception might as well hold on an affirmation 
taken to hold to bail; becaufc it deprives a man of his liberty. 
The very laft attachment for non-pcrformancc of an award was 
obtained in this court upon a Quaker’s affirmation, and not 
a word faid by way of obje&ion to it. That was the cafe of 
Taylor verfus Scott. 


the unamvnus opinion of all tiie Judges, in the faid commifiion then furviving. 
Lord Chief Juftiee H'tUtt being be tore that time dead. 

The plaintiff akerwardt brought a writ of ertor returnable in Parliament, which 
was argued by'Mr. Cbarlrt Talc, and Mr. Nirtin lor the plaintiff j and by Mr. Dr 
GrtyvnA Mr. pyUlet for tlte defendant s And on February 4th 1767, council haw. 
ing been fully heard, the following queftion waa put to me judges : •« Whether, 
“ upon the fafls admitted by the pleadings in the caufe, the defendant iaat liberty 
** or fliould be allowed to objedt to the validity of his riedlion on account of hit not 
“ having taken tiie facrament according to the rites of .the church of England. 
«* within a jreir before, in bar of tins adlion t" 

The Judges differing in.ppipion were heard frriatim : Six of the'Judges preterit 
delivered tiietropinions witft their rcafons in the ajjlrmati *:; and ^he remaining 
Judge * prefent delivered his opinion with his reafons in the negative. Whereupon 
it was OirelVftd and adjudged that the judgment give by tiie ammiffhutn delegates. 
reverting the judgments given by tbe flu.riff’s court, and court of huttings, be earned. 

We 
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We are not under the ieaft embarraffhnent in 'the prefent cafe t x 77$. 
for there is not a (ingle authority to prove, that upon a penal ao — 

lion a Quaker’s evidence may not be received upon his affirm- 
ation. Therefore, I am of opinion that Mr. Juftice Wares did *»*•«» 
perfe£lly right in admitting this Quaker to be a witnefs upon hie 
affirmation \ and confequeutly that the rule for a new trial 
{hould be di(charged. 

The three other Judges concurred. 

Rule difcharged. 

Mr. Roohe mentioned that in Co. Lift. 284 and 287, the writ 
of appeal is ranked under placita critninalia. 


Bexwell verfus Christie. 

was an action on the cafe, brought by the plain- 
till’ agninft the defendant an audioneer, and fo dated to 
be by profeffion in the declaration, for carelefsly and negligently 
felling the plaintiff’s-gelding, which hC had directions not to 
let go under 15 /. for a lefs fum, viz. 6 1. 1 6 s. 6d. contrary to 
fucli directions, and contrary to his undertaking not to fell it 
under the fa id fum of 15 /. Plea not guilty. VerdiCt for the 
plaintiff, fubjeffc to the opinion of the court upon this quedion ; 
Whether, under the circumdances of this cafe, the auctioneer was 
bound to bid for and buy in the horfe, if no one bid to the 
amount of 1 ^ /. for it ? The cafe at the trial appeared to be, 
that the auCtion at which the horfe was fold, purported to be “ a 
** faie of goods and effects of a gentleman deceafed, at his houfe 
** in the country, by order of the executor.”—The horfe was not 
"mentioned in the catalogue ; but was fent by the plaintiff to be 
fold, with a written order not to let him go under 15 /. and the 
plaintiff had no other connexion with the fale. The conditions 
of fale were ** that the goods Ifiould be fold to the belt bidder.’* 
Lord Man.field upon reporting the cafe faid, that the practice at 
au&ions of owners buying in their own goods, llruck him as a 
fraud upon the public % and that the nature of thefe fales re¬ 
quired the goods {hould go to the be ft real bidder. 

■Mr. Mansfield and Mr. Morgan for the plaintiff infilled, that 
the defendant mfght to have obeyed his inftru£tions, and not to 
have let the horfe go under the 15 7 . That by taking the horfe 
fronvthe plaintiff’s fervant and putting him up to auction, he had 
engaged not to fell it forlefs than 15 /. and, tl>cufore, his doing 

* fo 
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fowas a fraud upon the plaintiff, who would not have left 
the horfe with the defendant, much lefs have had it put up to 
Bl ^ u falc at all, if he had not underliood the defendant meant to com- 
Cwnrji. p]y with his directions, and that it was legal for him fo to do. 

That this was the praCtice at all auCtions } confequently, if an 
Onivcrfal praCtice, could be no fraud on any body. But in faCt, 
this was no more than a direction to fet the horfe up at that 
prfee, and that there ihould be no bidding under. 

Mr. Wallace and Mr. Dunning for the defendant infilled, that 
. it. would have been a fraud upon the fale if the auctioneer had 
bid or provided a bidder to puff this particular lot or any other 
lot in the fale ; and, therefore, the aClion could not be main * 
rained. 


Lord Mansfield.— The matter in queflion is in itfclf of fmall 
value ; but in refpeCt of the principles by which it muft be'govern, 
cd, it is a queflion of great importance. Since the trial 1 have 
mooted the point with many who are not lawyers, upon the mo* 
rality and reClitude of the tranfaClion. The queflion is, Whe¬ 
ther a bidding by the owner of goods at a fale under thefe con¬ 
ditions, namely, “ that the highefl bidder lhall be the purchafor, 
“ and if a difputc arife, to be decided by a majority of the per- 
« fons prefent,” is a bidding within the meaning of fuch con¬ 
ditions of fale ? 

There is no exprefs undertaking on the part of the defendant, 
nor is it, as has been ingenioufly faid, a direction that there 
Ihould be no bidding under t 5 /. which might be fair: But the 
direction given to the defendant is, “ not to let the horfe go under 

15 /. which implies there might be a bidding under that 
fum. The queflion then is. Whether the owner can privately 
employ another perfon to bidToc him ?— 1 The balls of all deal¬ 
ings ought to be good faith ; fo, more efpeciatly in thefe tranf- 
aCtions, where the public are brought together upon a confi¬ 
dence that the articles fet up to fale will be difpofed of to the 
highefl real bidder : that could never be the cafe, if the owner 
might fecretly and privately inhance the price, by a perfon em¬ 
ployed for that purpofe ; yet tricks and practices of this kind 
daily increafe, and grow fo frequent, that good men give into the 
ways of the bad and difhoneft in their own defence. But fuch 
a praClice was never openly avowed. An owner of goods fet up 
to fale at an auCtion never yet bid in the room for himfelf. If 
fuch a pradice were allowed, no one would^bid. It is a fraud 
upon the fate, and upon the public. The duallowing it is no 

hardfiiip 
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hardfltip upon the owner. Fot if he is unwilling his goods ifj'A 

(hould go at an under price, he may order them to be fct up at — . ««.m 

his own price, and not lower: Such a direction would be fair: B ***£*’*' 
Or he might do as was done by Lord AJhburnham, who fold a Cnmu, 
large eftate by au&ion ; he had it inferted in the conditions of 
fale, that he himfelf might bid once in the courfe of the fale: 
and he bid at once 15,000 or 20,000 /. Such a condition is fair } 
becaufe the public are then apprifed, and know upon what terms 
they bid.—In Holland it is the pra£lice to bid downwards. 

The queflion then is, is fuch a bidding fair i If not, it is no 
argument to fay it is a frequent cuftom : Gaming, (lock-jobbing 
and fwindling, are frequent. But the law forbids them all. 

Suppofe there was an agreement to abate fo much t which is the 
cafe where goods are fold by one perfon in the trade to another: 
they abate fometimes 10 or 15 per cent. Such an agreement be¬ 
tween the owner and a bidder, at a fale by adlion, would be a 
grofs fraud. What is the nature of a fale by action ? It is, that 
the goods (hall go to the liigheft real bidder. But there would 
be an end of that, if the owner might privately bid upon his own 
goods. There is no contra& with the auctioneer. He is only 
an agent between the buyer and feller. He may fairly bid for a 
third perfon who employs him, but not for the owner. 

In this cafe, there is another fraud put upon the public. For 
by the catalogue the goods are deferibed to be “ the goods of a 
“ gentleman deceafed, and fold by order of the executor. * Upon 
this reprefentation, many people would attend to bid, on a fuppofi- 
tion that the goods were ueceflarily to be fold at all events, whe¬ 
ther valuable or not valuable} whereas they might have their fufpi- 
cions if they were the property of perfons living. Horfcs, or any 
other fpecies of property, belonging to perfons that are dead, are 
not fo likely to be faulty as thofe which are parted with by ptr- 
fons in thejr life-time. 

We all remember the fale of a gentleman’s wines*, where vafl • Mr. R *d- 
quantities had been fent in belonging to other perfons: And all 
fold at a very high price, under an idea they were his. The con- 
fequence was, moil of the buyers were taken in. 

Therefore, upon full con (toleration, I am of opinion, that a 
bidding by the owner in the manner contended for, and agree¬ 
able to the directions given in this cafe, would have been a 
fraud upon the fale: And {onfequcntly, that this aClion again ft 
the defendant as auctioneer, cannot be maintained. 

Aston, Juftice—I am of the fame opinion. The dire&ionsin 
this cafe are neither agreeable to the catalogue or the conditions. 

. Mr. 
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IJjSt Mr. Jtftice Willee and Mr. Juft ice Ajkbmrjl were of the fame 
Opinion. 

vmjia JP/T Cur .—Rule for a new trial without code, altered to a 
Cjujstis. aonfuit without cofts. 

Fide ftat. 17 Geo. 3. e. 50. ft FI . 10. and ftat. 19 Geo. 3. e. 5 6. 
fieS. 12. 

Howard v. Cofllt, 6 T. It. 64a. 


T _. Jr Alexander verfus Vaughax. 

butradedt* wa> an a&ion of trcfpafs again ft tlie meffenger to a 

commifiion of bankruptcy for feizing the books, papers, and 
bills of exchange of the plaintiff. 

The defendant pleaded, y?, The general iffue; zdly, A juftifica- 
tion under the ftatute 13 E/iz. c. 3.', 3 dly, A juftificatiun under a 
Odostnader commiffion of bankruptcy iifued agaiuft the plain tiff, felting forth 
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the proceedings at large.—To the Lift plea, the plaintiff replied, 
that he was not a merchant and trader, and a perfon within the 
defeription of the bankrupt laws. 

At the trial before Lord Mansfield at the flttings after Michael - 
mas term, 1775, at Wefiminfter , a general verdict was found for 
In P ob£a S of the plaintiff; 

Upon a motion hy Mr. lV.dlc.ee for a new trial, Lord Mans - 
field reported the cafe fhnrily thus : 

Alexander , the plaintiff, who was a native of Scotland , refided 
there, and had a great houfe of trade at Edinburgh : be Tides that 
buftnefs, he was concerned as partner with Bell and Company in a 
great brewery. In both characters he might bcconfidered as one 
of the greateft traders in Em ope, and he traded to all parts of the 
world. He pomes to England, and being there occafionally , is ar- 
Tcfted, and lies in prifon two months, which is an a£t of bank¬ 
ruptcy. 

The queftion is, Whether by the Englifb ftatutes againft bank* 
rupts, a perfon, to come within the meaning and defeription of a 
trader there named, xnuft not be a rfident trader; that is. Whe¬ 
ther, as the a €t of bankruptcy mult be local , in England , the 
trading (hould not be fo likewife ? or. Whether fuch a peifon as 
the plaintiff, coming occafionally to England, if liable to the Eng- 
lifb laws againft bankrupts ? 

This is the general queftion.—But the defendant infills, that 
be the general queftion as it may, the plaintiff in fad traded in 
England after his coming here, and fercral instances were given in 

evidence 
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evidence at the trial, and left to the jury. But they are not necef- 
fary to be moved till the court has decided die firft point; there* 
fore let the rule be, to (hew caufe Why a nonfuit (hould not be en¬ 
tered, with liberty to move for a new trial, if the court ihould be 
of opinion with the plaintiff. 


> 77 *- 

Am. ' 

A«m 

•vrrfus 

Vaitgua*. 


Mr. Dunning , Mr. Davenport, and Mr. l.ucas now (hewed 


caufe. 


The general queftion is, Whether a Scotch trader, occafionally 
coming to England, and committing an n£t of bankruptcy, is en¬ 
titled to the benefit of the laws againft bankrupts in England? 
They argued he was not. That the defeription of perfons who may 
become bankrupt by the llatute 13 EL c. y.fat. 1 Jac. 1. c. 15. 
and Jiat. 21 Jac. 1. c. 19. is, “merchants or other perfons uflng 
“ the trade of merchandize, &r. being fubjefts born of this realty or 
“ denizens That one of the ails of bankruptcy fpecified by the 
ftatutes, is “ departing the realm” which cannot be faid of a fo¬ 
reigner. That a Scotchman, (nice the union, is as much a foreigner 
in refpeft of thefe (latutes, which do not extend to Scotland., as 
any other alien} and therefore to Ly, that from the circumftance 
of the plaintiff's trading to England, the bankrupt laws upon his 
arrival here immediately attach upon him, would be to make the 
bankrupt laws binding upon all the world. Such a couftru£lion 
would alfo be attended with the meft mifehievous confequences, 
as it would be an encouragement to indigent foreigners to refort 
to this country, merely for the purpofe of clearing themfelves by 
a commiftion, and highly injurious to their creditors, who might 
not even have notice of it till after the certificate was obtained. 

Mr. Wallace, contra, for the defendant, infilled that the plain¬ 
tiff was an objc& of rise bankrupt laws. That by fat. 21 Jac. 1. 
e. 19. ft ft. 15. “ Strangers, as welt as natural-born fubjects and 
“ denizens are exprefsly made liable to the bankrupt laws.” A 
man born here, and cftablilhed in a foreign country in trade, com¬ 
ing over here, is liable to a commiftion. An alien coming here 
is liable to be anrefted, and to all demands of creditors. He may 
•Sign all his.effe£ls for the benefit of his creditors, and there is 
no drftin&ion between Scotch , Jrijh, Dutch , French, or any other 
alien. He cited ex parte Smith, from Mr. Philip Carteret Webb’t 
notes, before Lord Hardwicke , 23d December 1737- “ J»kn AJli - 
fey went from England in 17 20, and refided in Barbadoes till 
** l 735'» where he was a factor, and planter, and traded to Eng* 
« land, by fending goods from his plantations, and receiving goods 
back again bought in Englands and difpofed of goods, fern from 

** England 
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f 7 ?^* “ England to Barbadoes t for merchants In England as a faftor $ 
■■ “ and being greatly indebted, came to England in April 1737 s 

AMBiit “ a °d committing an aft of bankruptcy, a commiflion iffued j w 

▼ MicHAM ^P on 8 < l uc ^* on » Whether he was within the ftatutes of bank- 
avchan. ca f e D f Sedgnuick verfus Bird, x Sulk. 110. Dodfworth 

vetfus Anderfin, 2- Jones, 141, 142. and Raym. 175. S.C. were 
there cited. Lord Hardwike faid—“ If this point had not been 
** decided in Sedgcwick's cafe he fhould have doubted; but as it 
u was there decided, he held himfelf bound by that determina- 
« tion.”—This doftrine was again recognized by Lord Hard - 
auicie in a cafe txparte Williatnfon , 2 Vez. 249. 252. and 1 Atk, 
82. 5 . C. In this latter cafe Lord Hardwicie treated it as a fet¬ 
tled point, that a trader abroad, who has traded to England, com¬ 
ing* over here, is an objcft of the bankrupt laws: his only doubt 
was, whether there was not fome collufion.—But it is clear there 
can be no collufion in this cafe, becaufe the plaintiff himfelf de¬ 
putes the commiflion. 

Mr. Mansfield was going to argue on the fame fide ; but Lord 
Mansfield (lopped him, faying, he had rather hear what anfwer 
could be given to the authorities cited, and whether the court 
was not bound down by them. 

Mr. Dunning and Mr. Davenport in reply, faid, that as to the 
cafe of Sedgewick verfus Bird, the matter did not undergo a difeuf- 
fion before the court upon argument, but was only held fo on a 
trial at bar; which, in faft, was not of much higher authority than 
an opinion at nifiprius. And therefore it was more than probable, 
that the court did not, at the time, weigh the extenfive bad con- 
fequences attending fuch a determination. That that cafe, like the 
others, was moll probably the cafe of an Englijbman returning from 
abroad hither. That as to the cafes of Ajhley and William/on, they 
both fubmitted to the commiflion; and, therefore, it was but rea- 
fonable that the creditors abroad fhould have time to come in and 
prove their debts. They again infilled, that an aftual refidence in 
England was necefi’ary to fubjeft a man to the bankrupt laws, and 
that the particular aft of bankruptcy deferibed in the ftatutes of 
“ departing the realm” mult mean a departing from the bankrupt’s 
home } but it could never be faid that a perfon not refident in Eng¬ 
land, departed from England as his home} much lefs could it be 
Lid of a foreigner , who had never before been 'vetEngland in his life. 

Lord Mansfield. —There have been many things faid atthebar 
which hare nothing to do with the queftioq now before the court. 
4/7, With what view the commiflum was taken out ? juf jr, .With 

what 
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what view the plaintiff lay in prifon, or why he now oppofes'the 
comrr.iflion. ^dly % To what amount the plaintiff traded in j Eng¬ 
land. 4 thly, The inftances of his trading in England. All 
thefe are dut of the queftion. For fuppofing the general quef- ve &* 
tion to be with the plaintiff, I left the inftances of trading to • * V9mAJKt 
the jury,'who thought they were not fufficient proof of the 
plaintiff’s having traded in England, and as to that point, I gave 
the defendant leave to move for a new trial. The time of the 
plaintiff ’s being in England is alfo immaterial. 

The cafe is limply this \ a merchant who has traded to Eng¬ 
land, but who is a native of, and conftantly rdident in, a country 
not fubjed to the Etiglijb ftatutes concerning bankrupts, comes 
occafionally to England , is arrefted, and lies in pril'on two months, 
which is an act of bankruptcy. The'queftion is, Whether fuch 
perfon, having traded to England, not in England, is an objed 
of the bankrupt laws ? 

The circumftance of a trader being a natural born fubjed, or a 
foreigner, makes no difference. The laft fe&ion of Jlat. 2t Jac. 
i. c. 19. exprefsly declares, that ftraugers, as well as natural 
‘^born fubjeds and denizens, (hall be fubjed to the bankrupt 
“ laws',” and therefore it puts that point out of the cafe. Hut 
it ftiil leaves the queftion, whether both natives and foreigners 
muft not be traders in England. t 

1 own, when the general queftion was ftarted at the trial, I felt 
great objections, upon principles of juflice, to the idea of a fo¬ 
reigner, occafionally coining here, being fubjed to \bc bankrupt 
laws. Whoever gives credit, gives it upon the property a man 
lias in the country where the credit is given. 1 was alfo Article 
with the-very inconvenient confcquences that might arife in dif¬ 
ferent parts of our dominions, if a trader might come over here 
behind the back of his creditors, hurry through a commiffion, 

and obtain his certificate, before his creditors abroad could even 
■ 

know the commiflion had iffued. On the other hand, it appeared 
there was a locality in the defeription of the ads of bankruptcy, 
and that the trader, whether a native or foreigner, muft be in 
England'when he commits an ad of bankruptcy. Therefore i 
determined not to give any binding opinion at nijiprius. 

The cafe ex parte IVilliamfin, 1 Atk. 8a. did not ftrike me then, 
as it does now; for the opinion there given was not an opinion 
founded on any part of the cate before the court. At the fame 
time I never doubted but that many fuch comimflious have if- 
fued, and that many prrfons have come from Ireland and the 
plantations, on purpofe to get commiflions taken out againft them- 
Vov. I. D d felvc*. 
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' 177*5. felves. * I recommended it therefore to the counfel to fearch for 
■ ,<r — cafes decided upon the point. That fearch has been made, and 

**£*« federal authorities have been produced. 

TTaiwhIh * am confirmed in every obje£lion that arofe in my mind upon 
* general principles, by what Lord Hardwicke fays •, but if in the 
year 1750 he did not think the matter entire, I think it is not fo 
now. However it may (land upon principles, I think we are bound 
by the authorities. The cafes of Dodfwortb verfus Anderfon, Sir 
e T. Raym. 3 ; 5. and Sedgewick v. Bird, 1 Salk. 110. are ft rung au¬ 
thorities upon the fubjecL The firft goes a great way: The 
court there fay, “ though it be found that the bankrupt boughe 
" and fold but once in England , it is not necej/iiry that he (hould do 
fo j for many merchants do only buy beyond fen, and fell here ; 
“ it is trading that makes' a man capable of being a bankrupt, 
4 * and it is plain that Grice did trade in England .” From what 
the court had juft faid before, I take tha* to mean to England. 

The cafe of Sedgewick verfus Bird, is much ftronger : becaufe 
the bankrupt in that cafe never did any a£t of trade in England. 

But the rnoft material authority of all, is the cafe ex parte 
Smith in Cane. Dec. 25th, 1737, upon the bankruptcy of one 
Ajbley, who was never relident in England, nor had ever traded 
in England. That cafe was folemnly argued before Lord Hard - 
wide, and the feveral cafes abovemcmioned were cited and re¬ 
lied on. The bankrupt came over on purpofe to get the commif- 
fion taken out againil him. The opinion given by Lord Hardwicke 
in that cale is much llronger, becaufe he had no doubt that the 
commiflion was fraudulent; and therefore he gave his opinion 
both againft his inclination, and againft what he thought the jus¬ 
tice of the cafe. The words of his opinion are very itrong. “ The 
“ new laws relating to bankrupts have turned the edge of com- 
44 midions of bankruptcy, from being, as they were originally , re- 
44 medial to the credi-jr , and in the nature of puntjhvients to the 
41 bankrupt , whom they confidered as an oiTcnder, to be the acci- 
44 dental occafion of great frauds. This has been the cafe here, 
4 ‘ and I will, as far as I can, prevent the extending them to other 
“ parts of the world. If the a£t of bankruptcy had been committed 
41 abroad, to be lure no commiflion ought to go againft him for 
“ that a£t. The affidavits fpeak only of his trading to England , 
44 while lie refided at Rarbadoes. If this point had not been de- 
44 termined in Sedgewick*s cafe, I (hould have doubted of itj hut 
44 that cafe is in point, and mu ft govern tins. However, I will fuf- 
pend the allowance of the certificate till the creditors abroad 
**Jbayc an opportunity to fend over proofs of their debts.** 


This 
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This throws a different light upon the cafe « parte WtUiam/on 
before Lord Hardwicke in the year 1750, which was 13 years 
afterwards; and thews, that he continued of the fame opinion 
then, though the fame point was not immediately in queftion 
before him at that time. 

Here the plaintiff traded to England, and never was a refident 
trader in England, but came hither only occafionmtly. The con- 
fequence is, that a nonfuit muft be entered. 

The other judges concurred. 

Fer Cur. Verdi& fet afide, and a nonfuit entered. 


1776. 


A t is- * 


AMU 

w/m 

Vavomaw. 


Cameron et al. verfus Reynolds, Under Sheriff. 

^ 'HIS was a fpecial a£lion oh the cafe, in which the decla¬ 
ration dated, that the plaintiffs had recovered a judgment 
againft one Fancourt: That a Ji. fa. was fued out and delivered 
to the Iheriff, by virtue of which he feized and took goods and 
chattels to the amount of 90 /. 4 /. and affigned the goods to one 
J. Brown, in truft for the plaintiffs. That the defendant at that 
time was utider-Jhtrijf, and by virtue of his office ought to have 
executed to J. Brown a bill of fale of the faid goods: That a bill 
of fale was prepared, and the defendant was requeued to fign it, 
the fum and all fees being offered to him : That the defendant 
refufed to fign it, and afterwards executed another bill of fale to 
one Richard Cavel, and put him into pofll ffion; by means 
whereof the plaintiffs were put to a great deal of expence in an 
application to the court of B. R. to caned the faid bill of fale to 
Cavel, and in keeping poffeffion pending the application, and in 
paying warehoufe rent. Plea, not guilty. Verdi& for the plain¬ 
tiff. Damages 60 /. 

Cave/ took pofieffion, kept it about a month, and received the 
money in the (hop, to the amount of about 20 /. After quitting 
the poffeffion, Cavel brought an a&ion againft the plaintiffs and 
their fervantH, for feizing and taking the goods, and brought an 
a&ion for keeping poffeffion of the houfe. 

In order to put a flop to thefe actions, the prefent plaintiffs 
obtained a rule for the fheriff to execute a bill of fale to J Brown , 
and that the bill*of fale to Cavel fiiould be cancelled: That Cavel 
ihould account with Brown for the money received from the fale 
of the goods in the fhop, and that all further proceedings in the 

D d 2 aftroAf 
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btought by Cm/agibft the prefent plaintiffs end one 
'. " ■■ •? !— Alexander Lobban (hould he ft aid. 
e *^ f W At the trial, the fcafc made out on the part of the plaintiffs 
R*t- was as follows t The judgment" and execution were proved, and 
aotM. - t ^ lat t | ie jf. j a ^ wag delivered to the defendant, then the under-Jbe- 
riff t who feized feveral goods under it; and, upon an application 
to him for that purpofe, promifed to execute a bill of fale to the 
nominee of the plaintiffs, and ordered him to be put into poftef- 
fion. That afterwards a bill of fale was made out for him by 
order of the defendant, and the ufual fees paid. That the de¬ 
fendant was then required to execute it, but he refufed, unlefs 
the money arifing from the fale was paid into his own hands. 
This the attorney for the plaintiffs refufed to comply with; and 
made application to one of the high (heriffs, offering to pay the 
money into the hands of a banker. The high iheriff thinking it 
reafonable, fent a nieffage to the defendant, recommending him 
to execute the bill of fale, and the plaintiffs then offered to pay 
the fum for which the goods were fold, and all fees to the de¬ 
fendant. But he abfolutcly refufed to do it, and executed a bill 
of fale to Cavel. The rule of the court of B. R. above mentioned 
was then read, which was not founded upon a motion for an at¬ 
tachment again(l the defendant personally, or for mifhthavibur 
by him or the fheriff, but was a rule for a fpecific relief. Then the 
plaintiffs proved the cods they had been put to in making that ap¬ 
plication, and their expence in keeping poffeflion of the goods. 

Lord Mansfield i after reporting the cafe, faid, there were 
three points faved at the trial, i/P, Whether the action would 
Jie againft Reynolds , the under Jbertff? 2dly, Whether the rule of 
court was not a bar to the adtion? 3 d/y, Whether his lordfhip 
did right in leaving the cofts to the jury in damages, as Reynolds 
was no party to the rule ? 

The rule that had been obtained was to (hew caufe. why a 
noufuit (hould not be entered, or why the judgment (hould not 
be arrefted, or why a new trial {hould not be granted. 

Mr. Dunning and Mr. Buller now (hewed caufe; and as to the 
firft queftion in lifted, that though the a£lion might have been 
brought againft the high (hcriff, yet it alfo lay againft the under- 
iheriff, and in this cafe was properly brought againft h'tm % becaufe 
be only was in fault. For the high (heriff, when applied to, was 
of opinion, and defirous the bill of fale (hould be executed to the 
plaintiffs, but the defendant refufed to execute it.*—1 Roll. Abr. 
94* PA 4* “ Ad action lies by the demandant in a writ of en- 

<1 try 
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*• try fur diffeifin, if Si pkafes, againft the undmrfmrfc who has 
“ received his fee to return a writ of fummons, and does not re- 
41 turn it*\ i 146. pi. 203. S. C. So againft the under- 

bailiff of a liberty, who has levied the debt under a warrant upon 
a fi.fa. for concealing the writ. 1 Ro. Abr. 94. PI. 5. So againft 
an under-Jhtriff for proceeding after a habeas corpus delivered. 
Jplett v. Williams, 3 Leon. 99. It is clear from thcfe authorities, 
that the plaintiiTs had it in their elc&ion to fue either ; and if fo, 
the court would not in this cafe make the high (heriff, who has 
done no fault, liable -, and leave him to feek his remedy over 
againft the under-ffieriff who was alone in fault. 

As to the qui-ftion, whether a nonfuit fhould be entered, or 
the judgment arrefted, they infilled, if the objection to the action 
lay at all, it was upon the face of the record; and therefore, die 
latter woul 1 be the proper rule. 

Secondly, Suppofing the a&ion well founded, the rule for can¬ 
celling the bill of file to Cavtl could not be taken into confidera- 
tion in this a£tion *, for it was a rule in another caufe, viz. be- 
tw cen Cave/ and the plaintiffs 

Thirdly, The cofts were occafioncd by the defendant, and 
therefore ought to be included in damages upon this aftion; 
otherwife the pi lintiffs would be fuft'erers. 

Mr. Wallace and Mr. Davenport, in fupport of the rule, con¬ 
tended, that the high flier iff was the perfon alone refpotiGble 
to the plaintiffs. The law looks upon him only, and if he is a 
fu Hirer by the mifeonduft of the uuder-lheriff, or any other of 
-his officers, lie has his remedy over againft them. They admitted 
an aflion lay in the cafes cited j but there it was by virtue of thfc 
liatutc of lf r tii.ninjler 2. c. 39. and 28 Ed. 1. c. 1 6. and fo it ap¬ 
pears in Dalton's Sheriff, 483, 4. and Do&or and Student, c. 42. 
But fecondly, Suppofing the plaintiffs had their ele&ion in this 
cafe, the rule Upon the former application is a complete bar to 
the a&ion; becaufe under that rule the plaintiffs havd already 
had a fpeciflc relief. If fo, they cannot have a double recom- 
pence for one and the fame injury. Thirdly, The rule giving 
fuch fpecific relief being Glent as to cofts, no aftion would he 
for them ; and therefore they ought not to have been conGdcred 
in damages by the jury. In equity, upon a bill for a fpecific per¬ 
formance, if the court upon the hearing do not give cofts, no 
adtion can be maintained for them afterwards. Here the court di- 
refted a fpecific performance} therefore the plaintiffs are not en¬ 
titled to cofts for non-performance too.-— Cur. advijare vult. 

Dd x Lord 
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« Lord Mmufitld the nest dij, after hating the cafe, delivered 
the opinion'of the court as follows: The syftobje&ion is an ob¬ 
jection npon the face of the declaration, that this adion does not 
lie againft the under~Jberiff‘ i and therefore that judgment ought to 
be arrefted. As to that, we are all of opinion, the adion does 
not He againft the under-fheriff. It is an adion brought againft 
him for a breach of duty in the office of {heriff. Wherever that 
is the cafe, the adion mud be brought againft the high {heriff, 
asfot an ad done by him *, and if it proceeds from the default of 
the under-fheriff qr bailiff, that is a matter to be fettled between 
them and the high (heriff. 

The next objection which arifes on the face of the declaration 
is, that the gift of the adion is, the defendant's having refufed to 
execute a bill of fale to the nominee of the plaintiffs, contrary to 
his promife fo to do, and in breach of his office. As to that, it is 
no part of the duty of the office of {heriff to execute a -hill of 
fale at an appraifed value. It might be very inconvenient and high¬ 
ly injurious to defendants if it were. The legal and proper mode 
of compelling a fale by the fheriff, where he makes delay or re- 
fufes, is by writ of venditioni exponas ; upon which he mull return 
the money into court. Cut he is not compellable to execute a 
bill of fale to the plaintiff's nominee, becaufe he has promifed 
to do fo. Thefe objections go in arreft of judgment. 

Another objedion is, fuppoling the adion would well have 
lain againft the defendant, whether or no the plaintiffs have not 
precluded themfelves from bringing this adion ; having com¬ 
plained againft the high Ihcriff by motion, and upon fuch motion 
obtained an adequate recompence by rule of court. As to that 
point, the cafe was this ; the plaintiffs not having the bill of fale, 
could not maintain an,adion againft the fecond vendee for the 
goods, or for the profits of the (hop while he continued poffcffed • 
For the fame reafon, they could not defend themfelves againft 
the adions brought by the fecond vendee againft them. There¬ 
fore they applied to this court, by motion againft the high {he¬ 
riff, for a rule to {hew caufe why the bill of fale to Cavel 
fliould not be cancelled, and a new bill of fale executed to 
the plaintiffs, upon the ground of the defendant having agreed 
fo to do. All the fads upon which this motion was founded, 
were ads of the defendant Reynolds , which Hie plaintiffs, 
in their application to the court, looked upon as the ads of 
khq high Jberiff, and not as the ads of Reynolds . Upon hear¬ 
ing all parties, the court gave the plaintiffs a Specific relief by 
ordering the latter bill of fale to be cancelled, and direding the 

execution 
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execution of the former. After that, a man (hall never be dif¬ 
fered to purfue a fecond recompence. Befides, part of the rule 
of the court upon the application was, that “ all further proceed- 
“ ings fliould be (laid." It is not like cafes whcre.two different 
remedies are given by the law : for inftance, where an arred is 
illegal; for there the court only cor reft the irregularity, and leave 
the party to bring his remedy for the falfe imprifonment, which 
the court cannot give without confrnt- But in this cafe, where 
the whole proceedings are againft the high (heriff, and fo con- 
fidered by the plaintiffs themfelves, who make the application to 
the court, they (hall be bound. 

I thought yeflerday it was material that the defendant was not 
a party to the rule,' but I am fatisfied now that there is nothing 
in that objection. 

The queftion that arifes upon thefe two points, one of which is 
*a ground for arreding the judgment, and the other for a nonfuit, is 
what the court Cbould do ? If we order a nonfuit to be entered, 
the plaintiff mud pay the defendant his cods ; but if we arred the 
judgment, each party mud pay their own cods. Upon the whole, 
taking all the circumdances and complexion of the cafe into con- 
fidtration, we think the defendant ought to prevail upon the 
nation in arred of judgment, more efpecially as it appears upon 
the dcclatation that he might have demurred. 

Per Cur . Judgment arreded. 

Lord Mansfield added, that the proper mode would have been 
for the defendant to have applied to the court to day the pro¬ 
ceedings in this a&iou. 
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V4R. Wallace fliewedcaufe againd a rule to amend the record Replication 
in this cafe after verdi£t, by adding the words, ** and the 
« defendant docs fo likewife,*' at the end of the replication, in- di«, by m- 
ftead of ** tsfcP A prior motion had been made for a rule to jimUtitr !n- 
ihew caufe why the judgment (hould not be arreded, upon the dead of &$• 
ground of there being in fa£t no iflue joined, in comequcnce of 
the above dgfe£L 

The adion was an a&ion on a fherifF's bond, brought by the 
plaintiff againd his bailiff. Plea, performance of the conditions 
generally. Replication that one Groves recovered judgment in 
another caufe, and that the defendant differed an efcape, by which 

D d 4 attachments 
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1776. attachments iffbed agsinft the plaintiff. Another breach afligned 
W * S “ not returnin ff Upon one breach the defendant 

outfit 1 let judgment go by default. And on the otheri the ftmiliter was 

Focucr. not a dded. But upon this, the caufe went down to trial, and a 
defence was made. He cited 1 Str. 641. where upon this object 
tion taken it was held not amendable, and the judgment arrclled. 

Aston Juftice. There is a cafe of Cowperv. Spencer, 8 Mod. 3 76. 
where the plaintiff replied dr injuria fua propria, concluding to 
, the country without any ftmiliter added : the court there held it 
was no iflue : but it does not appe.ir in that cafe, that abfque tali 
caufa was added ; nor that the conclufion to the country was 
followed By an « tfc.” But here the plaintiff has added, &c ■, con- 
fequently he meant fomethmg by it. Again, in the cafe of 
* Thl* ii Cowperv. Spencer, 8 Mod. 376. * it does not appear whether any 

cafe a* in defence was made or not. But here there was a defence made. 

&r. 6 +t. j£ t jj e a( j { } e d j n tl.is cafe could be conttrued to fupply the* 
place of tjie ftmiliter , it would only be ifiiie misjoined and enred 
by the flatutes of jeofails. But if it cannot be lo conilrunl, then 
- it is not within the ftatutes of jeofails , and tire only qucPiion is, 
whether i( is amendable. 

Mr. Dunning, and Mr. Davenport , in fupport of the rule, dat¬ 
ed the proceeding to be thus : Two breaches wire afligned unit r 
the flat. 8 and 9 Wm. 3. c 11. I o the jfirll the ft mil tier was add¬ 
ed } to the latter only “ fc£V.” and in this form the paper-book 
was returned to tjie clerk of the papers. It was, in fa£l, there¬ 
fore, his miftake. For upon the paper-book being returned 
the clerk is warranted to add the ftmiliter , and award of venire, 
and every thing nectfiary for the trial. By returning the paper- 
book, therefore, the defendant is precluded from taking any ob¬ 
jection ; and cited HilbcrC s lliftory, C. B. 15 2, 153. 

Lord Mansfield. One is a foamed and grieved that fuch 
objections regain. They have nothing to do with the juftice 
of the clfe, but only ferve to entangle, without being of the 
Jeaft aid in preventing irregularity. 

'Without confidering whether it is within the flatutes pf jeo¬ 
fails, or nor, it is belt to amend to avoid a writ of error; and there 
arc three grounds which fatisfy me that the matter in this cafe is 
spendable, if. That it is an omiflion of the clerk. 2 dly, I will 
in> this cafe adopt the reafoning of Lord Cole, and conftrue 
« kfc.” to mean every neceffary matter that, ought to be cxprefT- 
f rift Ce. cd f. yHy t By ameuding, the court only make that right, wfcich 

the 
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the ddEendant himfclf wnterftood to be fo } by his going down 
to trial. 

The three other judges concurred. 

Per Cur .—Rule to amend asfolute, and rule for arrefting the 
judgment difcharged. 
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Bruckshaw verfus Hopkins. nmrjjay, 

Feb. 8th. 


jV/JR. Willes, on the part of the defendant had moved to dif- 
charge a rule obtained laft term by Mr. Fuller, on behalf 
of the plaintiff, for bringing back the venue to London , where 
it was originally laid, upon undertaking to give material evidence 
in London. —Mr. Willed s obje&ion was, that the application 
for bringing baek the venue was too late. 

T*>e fads wrre, that, after the venue had been changed from 
London to Limolnjbire by the defendant, upon the common affi¬ 
davit, the caufe had gone down to trial at Lincolnjbire aflizes, 
when the plaintiff was nonfuited. This nonfuit had been after¬ 
wards fet alide, and a new trial dire&ed. According'y, the caufe 
went down a fecond time to the affizes at Lincoln , to be tried be¬ 
fore a fpccial jury, but, for defed of jurors, was made a remnnet. 
Mr. Willes infilled, that, after all tlicfe proceedings, the plaintiff 
could not bring the venae back to London s and cited Dickenfon v. 
Fi/ber. 2 Sir. 858. 

Lord Mansfield —The Mailer fays, he takes the pra&ice to 
be according to the cafe in 2 Strange. 858. But it comes to the 
fame thing: For the plaintiff may at any time move to amend 
his declaration by altering the venue •. 

It was adjourned for the mailer to confider whether the plain¬ 
tiff could hringback the venue after plea pleaded. 

Lord Mansfield now delivered the opinion of the court. 

We defired the Mailer to inquire into the pra&ice, and con¬ 
fider, Whether the plaintiff could not bring back the venue after 
plea pleaded: The Mailer has accordingly inquired and confidered 
about it $ but he has not met with any thing material to the point 
in queilion, except the cafe cited from 2 Sir. 858, and two cafes 
upon amendment,*2 Str. 1,162. Stroud v. Tilly, and 2 Str. 1,202. 
Rivet and others v. Cholmondeley. 


Plaintiff al¬ 
lowed to 
bring baek 
the vntvi; af¬ 
ter plea 
pleaded* 


• If, B. That muft be upon a rule to fhew caufe. 
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We think it would be an idle circuity to put the plaintiff* to 
move to amend his declaration} in order to come at an alteration 
of the venue\ and if we permit him now to bring it back} he doea it 
at his peril ; becaufe, if he doea not give material evidence in 
London, he mull be nonfuited $ and if it ihould appear to be a 
local a&ion by ftatute, he will be nonfuited upon the opening. 

The conference is» that the former rule muft ftand, and Mr. 
Willes will take nothing by hia motion. 


Penn ex dim. Geerxno, verfus Shentoh. 

F_ eje£lment for the recovery of certain lands in the county of 

Berks, upon not guilty pleaded, the jury found a verdi£t for 
the plaintiff fubje£l to site opinion of the court upon the follow- 
ing cafe. 

William Geering , being fcifed in fee of the premifes in ques¬ 
tion, by his will of the 28th of November 1738, devifed the fame 
as follows : “ I give and bequeath to my grandfon, Samuel Shen- 
*« ton. all that my meadow ground called Picked mead , lying and 
** being in the parifh of Denchworth in the county of Berks, to 
** bold unto the faid Samuel Sbenton , and the heirs of bis body law- 
“ fully to be begotten, and their heirs for ever , chargeable never- 
“ thelefs, and charged with the payment of eight pounds a year unto 
«* my niece Mary Stevenfon the elder, during her natural/j/r, to be 
“ paid her by quarterly payments: But incafe the faid Samuel Shen- 
** tonfhall die without leaving ijfueofhii body .then I give and devife 
“ the faid meadow ground unto my nephew William Geering fon 
“ of Mr. Wil'iam Geering , of Denchworth aforefaid, to hold unto 
“ the faid William Geering the fon, and bis heirs for ever,' charge- 
«* able as aforefaid, and alfo chargeable with, and fubje& to, the 
“ payment of one hundred pounds, of lawful money of Great Bri- 
11 tain , unto my niece Ann Beale, within one year neut after the 
“ faid William, or his heirs, (hall be pofleffed of the laid meadow 
“ ground.** 

*« All the reft and refidue of my goods, chattels, real and per- 
“ fonal eftatea whatfoever, after the-payment of debts, legacies, 
“ and funeral expences, I give, devife, and bequeath unto my 
** grandfon Samuel Sbenton, bis heirs , executors, adminiftrators, 
« and afligns.” 

The faid William Geering, the teftator died in 1739. 

The htif&amuel Sbenton the grandfon entered and diedleifed, 
leaving iffue Samuel Sbenton the younger, his only child, who alfo 
entered and died fcifed. 


Sarnuel 
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6iima 
wj|u. ' 

Smkmvoh. 


Samuel Sbenton, the pit/on left feifed, attained 2j, and died in gjfM, 

1768, having made his will, dated 23d April 1767, and thereby - .. . .- 

devifed the premifcs to his mother, the defendant, Mary Sbenton , " 

and her heirs and affigns for ever, who entered, and is now in pof- 6n« >*1 
feflion thereof under the faid devife. Smektom 

The leflor of the pl.iintiff is the nephew of the teftator William 
Geering, and fon of William Geering of Denchtvortb in Berijbire, 
mentioned in the will of the teftator William Geering. 

The queftion for the opinion of the court is. Whether fhe lef- 
for of the plaintiff had a good title to recover the lands devifed, 
in the eje&ment mentioned ? 

Mr. Baldwin for the leflor of the plaintiff dated the queftion to 
be, whether Samuel Sbenton took an eftate tail, or an eftate in fee\ 
and infilled he took an ejlate tail. He cited 1 Ventr. 225. King 
verfus Melling. 1 P. Williams 664. and 1 Leon. 285. there citt d, 
which he faid was exactly this cafe ; alfo 2 Bur. 1,100. Doe on 
tht demife of Dong verfus Laming. 


Mr. T. Cowper contra contended, that the clear intention of the 
teftator was to give the children of Samuel Sbenton the elder a fee; 
and if fo, the words “ heirs of the body” might be conftrued to 
be words of pur chafe, or words of limitation according to fuch intent ? 
That it had been exprefsly fo held in the cafe cited from 2 Bur. 
1,100. which he faid was the only cafe he ihouid take notice of, 
becaufe it was ex a (Sly in point for the defendant. There the de¬ 
vife was to At. R. and the heirs of bis body lawfully begotten, and. 
to their heirs and afftgns for ever : The court faid ** the intention 
«* of the teftator was to give the children of M. R. afee,’\ and 
accordingly conftrued the words heirs of the hotly, to be words of 
pur chafe. Here the words “ their heirsfor ever f plainly (hew the 
teftator meant the iffue of Samuel ihouid take a fee. But another 


ftrong circumftance is, the legacy of too /. devifed to his niece 
in cafe Samuel Ihouid die without leaving iffue. OF neceflity, 
therefore, the teftator mull mean a dying without iffue at the 
lime of his death ; for if he intended (he fhould wait till a total 
failure of iffue , (he might wait for an hundred years, or for ever. 

Lord Mansfield aiked Mr. Cowper if he knew of any cafe, where 
upon a limitation of lands , upon a dying without iffue, thofe 
Words had beeij confined to a dying without iffue living at the 
time of the death. The diftindion is, between a devife of lands 
and perfonal eftate: in the latter cafe, the words are taken in their 
vulgar fenfe 1 that is, dying without leaving iffue at the time of kit 

death• 
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draft. In the former, they are taken tn a legal fenfe 1 and that 

is, whenever there is afailure if iffue *. 

Mr. Covtper named no fuch cafe, but dwelt on the abfurdity 
of the devife to u their heirs for ever" if the intention was not to 
give a fee. 

Lord Mansfield % after Rating the cafe, faid, the queftion is, 
whether the grandfon took an eft ate tail, of an eftate in fee ? 
Now the devife is to Samuel Shenton , and the heirs of his body , and 
their heirs far ever. But the words ** their heirs for ever," are 
qualified by the fubfequent words, “ in cafe he (hall die without 
« leaving ijfue J* which clearly (hew it to be an eftate tail; and 
then, the teftator gives it over to the leflor of the plaintiff. It is 
too clear to admit of a doubt. 

The three other judges concurred. 

Per Cur. Pofiea delivered to the plaintiff. 


Rex verjus Hart, Efq. 

M R - Davenport moved for directions to the Mafter to ftrike 
out twenty-four of the fpecial jury ex parte , in cafe the 
defendant and his agqntb fhould omit to attend the Mafter's next 
appointment. The motion was founded on an affidavit of three, 
appointments having been made, and their declining to ftrike 
out till a day Jhould be appointed for the trial. 

The fpccial jury had been nominated in laft term : But the 
twenty-four had not been (truck out by the parties. And the 
caufe was not then tried ; but was intended to be tried at the 
fittings after this term. The defendant's attorney attended the 
Mafter's third appointment to ftrike out, but declined doing it 
for the reafon abovementioned. 

Lord Mamfield was clear the Mafter might do it without any 
direction from the court *, and declined giving him any in par¬ 
ticular, but had no doubt he might do it now, juft as if he had 
proceeded laft term; and that it was right for him to a Cl as ufual, 
unlefs there (hould appear any particular reafon to the contrary. 

In the prefent cafe there had happened no change of (heriffs: 
which, as Lord Mansfield obferved, had been given as a reafon 
why the fame jury (hould not ferve for the trial of the caufe, 
wjiich had been aheady (truck for a former intended trial. But 
he faid, he did not fee the reafon why the change of the fite- 
fiSp-in the mean time, (hould make any difference. 


Mr. 
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Mr. Wallace laid, the Court of Common Pleas had lately deter¬ 
mined that it (hould be fo, and that the change of the (hcnffs 
makes no difference. 

Loi&Mansfeld faid, he was glad of it. 


Rex verfus the Churchwardens of Taunton 

Sr. James. 

HIS wits a return to a mandamus , dire&ed ’to John Ridge 
and Luther Trott, churchwardens of 'Taunton St. James 
in SomerJet/bire, to reftore Lewis Cogan into the place and office 
of fexton of the faid parifh. 

They returned, that Lewis Cogan was m noi, according to the an¬ 
cient cuftom of the faid parifli, duly elected, and fworn into the 
faid place and office, as by the writ is fuppofed : and further 
they returned, a cujlom immemorial for the churchwardens and in¬ 
habitants paying fcot, and bearing lot, or the major part of them 
to aflemble and elefk a fexton for the faidt parifh ; which perfon, fo 
defied fexton, the churchwardens and inhabitants paying fcot 
and bearing lot, or the major part of them, for that purpofe af- 
fembled in veftry in the parifh church, have for time beyond 
memory, been ufed and accuflomed to remow ; and (till-of right 
ought to remove from his faid office, at their will and pleafure : 
and then they returned a difcharge and removal of the faid Lewis 
Cogan from the faid office of fexton, purfuant to the cuftom j 
and, therefore, that they could not reftore him. 

Mr. Alleyne objected, that this return was bad as being incon- 
fiftent i for it fhews that the fexton was not well elected, and yet 
that he was regularly turned out, which is repugnant} and if fo 
though one part of the return be good, the court will award a 
peremptory mandamus : Regina verfus Mayor and Aldermen of 
Norwichi 2 Ld. Raym. \ , 244 . 

Mr. Buller contra: Both parts of the return are true; and they 
are not repugnant or iuconfiftent. The writ fuppofes he was 
defied according to the cuftom. To this it is returned, that he 
was not duly eleEled according to the cujlom. And they further 
Qiew a cuftom, to remove the fexton at pleafure , and that they 
have fo removed him. This is no repugnancy: for he might 
be elefted in fall , though not duly according to the ancient cuf¬ 
tom : and, therefore, they had a right to remove him. Wright 
verfus Fawcett , Eajler 7 Geo. 3 . B. R. fince reported in 4 Bur. 
2 , 040 * 
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s 775. Lord MansfiSld. —I fee no inconfiftency or repugnancy at all. 

Thcjr return that Lnoij Cogan was hat duly elected. But as it 


was dear he had been in poffijfion of the office, whether duly 
C *den»of N e ^ c ^ e< * or no *> the return goes on and dates, “ a cuftom in the 
T« vn tom 41 parifli to remove their fexton at pleafure ; and that in purfu- 
»** i****** “ ance of fuch cuftom, and agreeably thereto, they l^ad actually 
u removed him.” ' Now where is the repugnancy of this return ? 
If he was not duly defied, he certainly has no right to be re- 
ftored. But whether duly defied or not, they (hew a right by 
cuftom to remove him at pleafure, and that they have done fo. 
There is no repugnancy in faying, that he was not duly defi¬ 
ed, but that being in fail defied, they had according to an an¬ 
cient cuftom removed him from the office. In either cafe they 
were equally entitled to exercife that right. Therefore, let the 
return be allowed. 

The three other Judges concurred. 
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Lindon verfus Hooper. 

T TPON a rule to (hew caufe why a new trial (hould not be 
^ granted in this cafe, Mr. Juftice AJhhurJl read his report 
as follows: This was an aflion for money had and received 
brought by the plaintiff againft the defendant Hooper , who had 
diflraintd the plaintiff’s cattle. The plaintiff infilled he had a 
right of common, and demanded his cattle to be reftored, which 
the defendant refufed to do, unlefs the plaintiff would pay him 
20 /. for the damage done. Upon this, the plaintiff paid the 
money in difpute for the releafe of his cattle ; and the aflion is 
brought for that money. At the trial the queftion was, whe¬ 
ther the plaintiff was entitled to recover back the money fo paid, 
by this fpecies of aflion ? My opinion was, that he could not; 
for it would be extremely inconvenient and hard if a defendant 
(Should, upon his parol be obliged to come and defend himfelf 
againft any right that a plaintiff might fet up, without giving him 
notice; arid accordingly the plaintiff was nonfuited. 

Mr. Mansfield flic wed caufe, and indited that an aflion for 
money had and received, was not the proper method to try this 
right, tft. Becaufe upon the general iffue, fivf or fix different 
queftions and matters of right might be involved, without any 
notice to the defendant, or intimation on the face of the record, 
how many and which of them were intended to be tried} or to 

which 
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which in particular it would be neceffitry for him to apply his 
defence. Confequently he might come toully*unprepared; and 
if not} yet the layv will not intend a party to be prepared} unlcfs 
he is legally apprifcd by the record of what he is to defend, 
adly. The verdift itfelf will not decide the right; but only the 
immediate matter in diff ute between the parties: And not even 
that, at any conliderable didance of time. For as nothing ap¬ 
pears on the record refpecting the right, or even that the tight 
itfelf came in queftion *, it might happen upon a future difpute, 
even between the fame parties} that the wttnefies might be dead, 
and no trace might be to be found by which it could be as¬ 
certained how the right was determined. So that in fuch an 
action, the defendant would not only be put to the great eft dif¬ 
ficulties in eftablifhing his right $ but after all, the remedy, if 
he fhould fucceed, would prove inadequate. On the.other hand, 
if replevin or trefpafs had been brought, either of which would 
have been the proper a&ion to try this queftion ; the defendant 
would have had full notice by the pleadings how to ihape 
his defence, and the record after verdift and judgment would have 
been deeifivc of the right. But it will perhaps be infilled, that 
though replevin or trefpafs were open, yet the plaintiff had a 
right alfo to bring this a&ion; and, therefore, was at liberty to 
make his ele&ion between them. But this is not like any of 
thofe cafes, where a party having different remedies, may ele& 
to fue either. In Mofes v. Macfarlan. 2 Bur. 1,006 . the de¬ 
fendant compelled the plaintiff to pay the money againft his own 
exprefs agreement not to do fo. In Ft It ham v. Terry *, it was • Eafttr ij 
the only aftion that could be brought. In Aft ley v. Reynolds , a * Bm 
Str. 915. the money was extorted from the defendant under 
durefs of his goods: And no doubt, exa&ion or extortion of 
money is a good ground to fupport an action for money bad 
and received. In Sadler v. Evans f, the only queftion was, whe- t Since re. 
ther this aftion lay againft an agent for money received by him 
on account of his principal , and bears no fimilitude to the pre- * 9 8 4 - 
fent cafe. In Sir RichardiNewdigatev. Davy. 1 Lord Raym. 74a. 
there could'be no other a£Uon. But none of thefe authorities 
come near the prefent. -The queftion here is a queftion of 
right i and either replevin or trefpafs would have been the pro¬ 
per remedy. 

Mr. Morris and Mr. Byller , eoitra, infilled, that the payment 
in this cafe was a compulfory payment 011 the plaintiff for the re- 
leafe of his cattle, which had been wrongfully impounded \ and, 

therefore. 


4 n 

1.776. 

Lin bow 

Vtrjw 

Hoefii. 



*>* HILARY TERM 16 Cto*6E HI. R. 22 . 

1775. therefore) recoverable hi this adion. For wherever a. party de* 
mands money without right and by compulfion, an aft ion for 
money had and received will lie, notwithftanding there may, be 
•**«»• other aftions open to the plaintiff. 

But it is objefted, that upon this form of a ft ion, the defend* 
ant could have no notice, what queftion was to be litigated. If 
he had not, it was his own fault: For on the demand of the 
cattle by the plaintiff^ he told the defendant he had a right of 
common. The defendant denies he had fuch right, and in fids 
upon a fum of money as a conGderation for the cattle being rc- 
leafed. It is, therefore, not true.that the defendant had no no¬ 
tice} for he knew the grounds upon which he demanded the 
plaintiff's money} confequently he knew what he was to defend' 
himfelf againft. , < 

Objeftion 2d. That replevin or trefpafs was the only pro¬ 
per aftion in this cafe.—Anfwer ; the party may chufe his ac¬ 
tion for money had and received. In AJlley v. Reynolds , 2 Sir. 
915. detinue or trover was open to the plaintiff} yet this ac¬ 
tion was held to lie.—In Howard v. Wood, Sir Thomas Jones 
126-7. and Arris v. Stukeley, 2 Mod. 260. it was held, “ that 
** indebitatus ajumpfit lies for die profits of an office In both 
thofe cafes, every objeftion now made was infilled on and over¬ 
ruled by the court. The queftion to be tried was, Whether the 
grant of the office was good or bad; but that did not appear from 
the form of the declaration } nor was it poffible for the defendant 
to be apprifed what title the plaintiff intended to fet up. Again 
it was not the only remedy } for anjaffize will lie for an office. 
Therefore, tliefe authorities arc exprcisly in point. 

The queftion in the prefent cafe is. Who had a right to the 
money ? If it was the plaintiff's right the aftion is well brought} 
for an aftion for money had and received will lie wherever it 
is due ex aquo et bono. The very gift of the aftion is, that the 
defendant is obliged by the ties of natural juft ice to refund the 
money. 

In Feltham v. Terry, the court held that trefpafs would have 
lain if the defendant had elefted to purfue that fpecies of re¬ 
medy. The words of the court were thefe} “ it is manifeft that 
“ the taking was tortious, and that the plaiutiff might have 
“ brought an aftion of trefpafs. But we all think he may wave 
“ the torfp and go for the money clearly due: And if he does, 
** *t is a benefit to the defendant: Becaufe he can then recover 
“ 00 more than in equity he is bound to receive." 


In 
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In all the cafe* cited, die obje&ion as to want of notice was 
equally applicable ) and fo it mull be in etierj a&ion for money 
had and received. Sir Richard Nnvdigate v. Davy , i Lord 
Raym. 742. Mefes v. Macfartan . Aflley v. Reynolds. Sadler v* 
Evans. But notwithftanding that, the fad is that this a&ion is 
always moft favourable to the defendant \ for whatever defence 
he can Chew to rebutt the plaintiff's title may be given in evi¬ 
dence on the general ifiiie. 

In another refpeft too this adion in the prelent cafe is par¬ 
ticularly favourable to the defendant; for he had a right to 
dedud any expence he might have been at on account of the cat¬ 
tle s which he could not have done if trefpafs had been brought. 
Therefore, upon the authorities, as well as upon the reafon and 
juftice of the cafe, the plaintiff is intitled to recover in this adion. 

Lord Mansfield now dated the cafe from the report of Mr. 
Juftice AJbhurfi > from-which I collected this additional circum- 
ftancc not before mentioned ; namely, that the defendant agreed 
to return the money if the plaintiff (hould make out his right ; 
and then his Lordlhip proceeded to deliver the opinion of the 
court as follows : 

The particular circumftances of a promife or agreement to re¬ 
turn the money, if the plaintiff fliould make out his right, do 
not diftinguilh this cafe from the general queftion : They relate 
to an amicable fettlement which never took place. 

The queftion then is general ; Whether the proprietor of 
cattle diftrained, doing damage, who has paid money to have 
his cattle delivered to him, can bring an adion for that money 
as bad and received to his ufe ? 

Though, after the caufe is brought before the jury, an ob- 
jedion to turn the plaintiff round, if the merits can be fully 
and fairly tried in the ad ion brought, is unfavourable ; yet, if 
founded an law, it muft prevail. We were extremely loath to 
allow it without full confideration. 

The prefent cafe is lingular, and depends upon a peculiar 
fyftem of ft rid politive law. 

Diftraining cattle, doing damage, is a fuutijjdfy execution in 
the firft inftance. The diftrainer muft take care to be formally 
right j he muft feize them in the ad ; upon the fpot: Tor if they 
efcape, or are driven out of the land, though after view, he can¬ 
not diftrain them. He s muft obferve a number of if|§2s in re¬ 
lation to the impounding and manner of treating the diftrefs. 

The law has provided two precife remedies for the proprietor 
of cattle which happen to be impounded. 

Y0X..I. Re 
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1^*6, *R» He may replevy: And, if be does, upon the avowry* he 

a r"^”"* — muft fpecially fet out a right of common, or feme other tide, 
as a juft.fieation of the cattle being where they were taken. 
Or, 

adiy. If he does not chnfe to replevy, but is defirous to have 
hi* cattle immediately re-delivered, be may make amends, and 
then bring an aftion of trefpafs for taking his cattle; and par¬ 
ticularly charge the money fo paid by way of amends, as an ag¬ 
gravation of the damage occafioned by the trefpafs. If to fuch 
an aftion the diftrainer pleads that he took them doing damage, 
the plaintiff 1 mull fpecially reply the right or titles which he al¬ 
leges the cattle had to be there. 

If inftcad of an aftion of trefpafs, an aftion to recover back 
the money fo paid by way of amends might be brought at 
the eleftion of the plaintiff ; the defendant would be laid un¬ 
der a great difficulty. He might be furprifed at the trial: He 
could not be prepared to make his defence *, he could not tell 
what fort of right of common or other j unification the plain¬ 
tiff might fet up. The plaintiff might fliift his prescription as 
often as hepleafed ; or he jnight red upon objeftions to the re¬ 
gularity of the diltrefs. The plaintiff ran never be fullered to 
cleft to throw fuch a difficulty upon his adverfe party. Be, 
fideS, as applied to the fubjeft matter of this queflion, the ac¬ 
tion for money had and received could never anfwer the equi¬ 
table end for which it was invented, and deferves to be encou¬ 
raged. For the point to be tried and determined in this ac¬ 
tion i$, Whether the plaintiff's cattle trefpafTed upon the defend¬ 
ant's land? That may depend upon the plaintiff’s right or the de¬ 
fendant's right, or the faft of trefpaffing; Or it may depend up¬ 
on mere form. If the diftrefs was irregular, the amends mull be 
recovered back again : So that, allowing the owner of the cattle 
to. fubftitttte.this remedy in lieu of an aftion of trefpafs, would, 
as between, the parties, be unequal and unjuft} and upon prin¬ 
ciples of policy would produce inconvenience. It would break in 
upon that branch of the common and ftatute law which relatei to 
diftfpfics. It Wf uld create inconvenience, by leaving rights of 
conxpaon open m repeated litigation, and by depriving pofterity 
of the benefit of ptecife judgments upon record. 

. Agio preferiptive rights of common, the money paid by way 
of omen cto is a facial damage $ andls always fo alleged in the de¬ 
claration M trefpafs, which in every view is, the aft ion frcuUartjf 
gnper for this Hud of qpeftkfh* 

Att 
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An a&ion for money had and received is a new enper men t. 
Ho precedent has been cited. This obje&ion alone would net 1 
be conclufive * but upon principles of private juftice and public 
convenience, we think the method of proceeding ufisd and ap¬ 
proved for ages, in the^afe of diftreffes, ought to be adhered to. 

There is' 1 a material diftin&ion between this and die inftances 
alluded to at the bar, where the plaintiff is allowed to wave the 
trefpafs, and bring the a&ion for money had and received . In thofe 
indances, the relief is more favourable to the defendant* He is • 
liable only to refund what he has a&ually received, contrary to 
confciettce and equity. In this, informalities, in taking or treat¬ 
ing the diftrefs, would avoid the amends, though the defendant 
had a right to didrain. But, which is more material, in 
thofe inft.inces, the plaintiff, by ele&ing this mode of a&Hh, eafes 
the defendant of fpecial pleading, and takes the rifk of being fur- 
prifed upon himfelf. In this, he eafes himfelf of the difficulty 
and precifion of fpecial pleading, and the burthen of proof con¬ 
sequent thereupon \ and expofes the defendant to uncertainty* 
and furprife. 

The cafe of Feltham verfus Ferry, Pafch. 13 Geo* 3. B.R. re¬ 
lied on in the argument, was a cafe of goods taken in execution, 
and fold under a warrant of didrefs upon a convi&ion. The con- 
vi&ion was quafhed, consequently there could be no juftification. 
The plaintiff, by bringing his a&ion for money had and received, 
could only recover the money for which the goods were fold. 
But, if trefpafs had been brought, the defendant muft have plead¬ 
ed Specially, and the plaintiff might have recovered damages far 
beyond the money a£tuaily received from the Sale of the goods* 
So, where goods are taken in execution, which arc not the pro¬ 
perty of the perfons again 11 whom execution is taken out { the 
owner may wave the trefpafs, and bring his a&ion for the 
amount of the money which the goods fold for. 

We think this cafe not within the reafon of any, in which, hi¬ 
therto, the plaintiff has been allowed to wave the trefpafs,- and 
bring this a&ion.—-We think, to allow it, would not tend to the 
furtherance of liberal juftice, but would be a prejudice to the 
defendant, and in a public view, inconvenient. Therefore, we 
agree that the plaintiff was rightly nonfuited at the trial. 

Per Cur ; * Rule for a new trial discharged. 
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PREFACE 


TO 

THE EIRST EDITION. 


1 O begin, where (o many examples teach us rather to 
end j to fubmit the early labours of youth to a tribunal, 
from%hich fomc of the highefl judicial characters have 
withheld the fruits of their experience, certainly appears 
tc border upon imprudence, not to (ay, upon arrogance. 

Senfible of the truth of this obfervation, it is with the 
utmoff diffidence that I prefume to Jay the following 
Work before the profeffion : confcious that it can delerve 
little praife, arid bart'.y indulging a hope, that the anxiety 
I -have feu in compiling it, may not be juftified by an un¬ 
favourable reception, both by the bench and bar. If I 
have ever flattered myfelf with more than this, it has 
been from the encouragement of thole who firft embol¬ 
dened me to attempt lb arduous an undertaking, and 
whofe countenance has fince induced me to perlevere. 

Before I proceed to (late the plan I have purfued, it is 
but gratitude to the memory of the late Sir James Burrow 9 
as well as a gratification to my own feelings, to acknow¬ 
ledge how much I am indebted to him for the perufal of 
his papers, which, without any previous acquaintance, he 
offered, in the moll obliging manner, to my uie. 

It is next to impoffible, where there is a diverfity of 
opinions, to fix upon any plan that will be entirely free 
from objection : And there is, perhaps, no fubjedfc about 
which the profeffion differ more, than the proper method 

A 2 of 



IV 


PREFACE. 

of reporting. It is almoft of necefflty therefore, that 
every one who engages in this t'pecics of publication, is 
lefr to his own choice. My great ojajedfc has been, not to 
fwell the work by unneceffary length of pleading, or by a 
detail of the arguments delivered by counfel on each 
fide: But to (late the former as conciielv, and to give 
the fcope of the latter (one or two inllances excepted), 
in as r.omprehenfive a manner, as the nature and import¬ 
ance of the fubjeft would admit. Every omifFion, 
therefore, mud be laid to my charge alone ; v.hilft, on 
the other hand, it would be more than prefumption in me 
to fuppofe that any arrangement l have made of the 
fubject matter, can do judice to the ingenuity and Utility 
of thole who furnillied it. 


With rcfprdt to the judgment of the Court, I have 
endeavoured to be as faith;u!. accurate, anti full, as the 
a tTi fa nee of ihort hand, and the moil earned attention, 
could enable me to be. I would by no means, however, 
be underfeed to orofefs, that I have id veil more than the 
fubftance of what feii from the bench. If I have in any 
degree fu receded in doing that, lb as not to incur their 
cenlure, I fhall be moie than rccompenied for the toil 
and anxiety necdTiriiv attendant on inch an undertaking:. 


In a compilation cf this fort, in which a variety of 
legal topics have beer, nicely did riminated, and copioudy 
difculfed, it is impoftlblc but that Ionic mi bakes mull 
occur to attentive and judicious obl'er cation : Yet, I 
trud luch errors will be found to be trivial, or, at lead 
will appear fo to the candour and liberality of the profef- 


fion, if the work fliould be thought to deferve a general 
chara&er of authenticity. 
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